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(i) 


STATEMENT OF QUESTIONS PRESENTED 


Does the Commission have statutory authority to make 
inquiry of applicants for radio operator licenses as to 


their political activities or associations? 


Does the Commission have authority under its rules 


and regulations to make inquiry of appellant as to his 


political activities or associations? 


Did the Commission, in requiring answers as to ap- 
pellant's political activities and associations as a 
condition to consideration of his applications for 
licenses, act arbitrarily, capriciously and unlawfully 
in violation of the constitutional rights of appellant 
under the First Amendment to the Constitution and 
under the Due Process Clause of the Fifth Amend- 


ment? 


Did the Commission deprive appellant of procedural 
rights under the Due Process Clause of the Fifth 
Amendment by denying appellant a fair and meaning- 
ful hearing? 


Was the Commission's action here violative of the 
Administrative Procedure Act? 


STATEMENT OF QUESTIONS PRESENTED 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATUTES AND REGULATIONS INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF THE ARGUMENT 


ARGUMENT: 


I. 


The Commission Has No Statutory Authority 
To Inquire Into The Political Activities Or 
Associations Of Applicants For Radio Operator 
Licenses C a : ; < 3 2 


By Requiring Appellant To Answer A Political 
Questionnaire As A Condition To A Consideration 
Of His Applications For Licenses, The Commis- 
sion Violated The Appellant's Rights Under The 
First Amendment And Under The Due Process 
Clause Of The Fifth Amendment To The 
Constitution 


The Commission's Action Herein Is In Violation 
Of The Administrative Procedure Act’ 


a. The Commission failed to publish its 
procedures in conformity with the 
Administrative Procedure: Act 


The Commission has not adopted any rule or 
regulation 


The Commission violated procedural rights 
guaranteed by the Administrative Procedure 
Act : . . 


If The Communications Act Does Authorize an 


Inquiry Into The Political Affiliations Of Appellant 


It Would Violate The First Amendment 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 15,760 


WILLIAM C. CRONAN,_ 
Appellant, 
v. 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee. 


APPEAL FROM A DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 


This is an appeal from a decision and order of the Federal Com- 
munications Commission dated April 27, 1960, and released May 2, 1960 
in Docket No. 12554 (J.A. 92-102). This court has jurisdiction pur- 
suant to the provisions of §402(b) of the Communications Act of 1934 as 
amended, 47 U.S.C. 402(b). | 
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By order of the Commission dated July 30, 1958, a hearing was 
held on October 16, 1958 to determine issues arising from applications 


filed by appellant for renewal of his radiotelephone and radiotelegraph 
licenses (J.A. 11-43). On March 9, 1959, an Initial Decision was is~- 
sued denying the applicant's applications (J.A. 59-87). Timely excep- 


tions to that decision were filed by the appellant and by General Counsel 
and the Field Engineering and Monitoring Bureau for the Commission 
(J.A. 88-90). The decision of the Commission appealed from herein 
followed. 


STATEMENT OF THE CASE 


Appellant is the holder of a first class radiotelegraph operator 
license which had an expiration date of May 23, 1956 (J.A. 3) and ofa 
first class radiotelephone operator license,: which had an expiration date 
of March 5, 1957 (J.A. 8). 


In March, 1956 appellant executed an application for renewal of his 
radiotelephone operator license (J.A. 1). On April 24, 1956 the Com- 
mission wrote him a letter informing him that it required additional in- 
formation before taking action with respect to these applications (J.A. 44). 
A questionnaire was attached to the letter and the appellant was requested 
to answer, under oath, the following questions: 


"1, Are you now or have you ever been a member of the Com- 


munist Party? If the answer is yes, give dates of membership. 


2. Are you now or have you ever been a member of any organiza- 
tion or group which advocates or teaches the overthrow of the Govern- 
ment of the United States or of any political subdivision thereof, by force 
or violence? If the answer is yes, list the organization or group and 
give the dates of membership." (J.A. 44-45). 


Appellant informed the Commission that he declined to answer such 
questions on the ground that the Commission did not have the legal 
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authority to require answers to such questions as a condition of the re- 
i} 


newal of his license and further on the ground that the requirement of the 
Commission was an infringement of his constitutional rights and that the 
questions were not pertinent, relevant, legal, or constitutional (J,A. 47). 


On March 18, 1957 appellant filed an application for renewal of his 
first class radiotelegraph operator license (J.A. 6-7). A questionnaire 
identical to that set forth above was sent to him on May 13, 1957 with a 
request from the Commission that he answer the questions under oath. 
Appellant declined to answer on the same grounds set forth above (J.A. 
49). 


By order of July 30, 1958, the Commission designated both appel- 
lant's applications for hearing upon the following issues: 


1. To determine whether William C. Cronan failed to answer law- 
ful questions with respect to his qualifications to be a licensee which the 


Commission had directed him to answer under oath; 


2. To determine in the light of the evidence adduced under Issue 1 
whether William C. Cronan possesses the necessary qualifications to 
hold a radio operator license (J.A. 59, 92, 93). 


The Initial Decision of the Hearing Examiner held that the Commis - 
sion had the authority to ask the questions and dismissed appellant's ap- 
plications for license renewal (J.A. 59-87). The decision was upheld 
by the Commission (J.A. 92-101). | 


The Commission concedes that the application forms filed by ap- 
plicant were properly completed and executed (J. A. 63) and that there 
are no outstanding records of violations by him of any of the Commis- 
sion's Rules or operating procedures (J.A. 64). The Commission also 
concedes that the questions asked of appellant have not been asked of all 
other applicants for radio operator licenses or for renewals thereof (J.A.35). 


Thus, the facts in this proceeding are without controversy, the only 
issues being those of law. 
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STATUTES AND REGULATIONS INVOLVED 


Section 303 of the Communications Act of 1934 reads in relevant 


portion as follows: 


"Except as otherwise provided in this chapter, the 
Commission from time to time, as public convenience, 
interest, or necessity requires, shall- 


(1) Have authority to prescribe the qualifications 
of station operators, to classify them according to the 
duties to be performed, to fix the forms of such licenses, 
and to issue them to such citizens of the United States as 
to the Commission finds qualified, except that in issuing 
licenses for the operation of radio stations on aircraft 
the Commission may, if it finds that the public interest 
will be served thereby, waive the requirement of citizen- 
ship in the case of persons holding United States pilot 
certificates:or in the case of persons holding foreign air- 
craft pilot certificates which are valid in the United 
States on the basis of reciprocal agreements entered into 
with foreign governments; 


(m)(1) Have authority to suspend the license of any 
operator upon proof sufficient to satisfy the Commission 
that the licensee- 


(A) has violated any provision of any Act, treaty, 
or convention binding on the United States (which the 
Commission is authorized to administer,) or any regula- 
tion made by the Commission under any such Act, treaty, 
or convention; or 


(B). has failed to carry out a lawful order of the 
master or person lawfully in charge of the ship or air- 
craft on which he is employed; or 


(C) has willfully damaged or permitted radio ap- 
paratus or installations to be damaged; or 


(D) has transmitted superfluous radio communi- 
cations or signals or communications containing profane 
or obscene words, language, or meaning, or has knowingly 
transmitted- 


(i) false or deceptive signals or communications, 


or 


(2) acall signal or letter which has not been as- 
signed by proper authority to the station he is operating; 
or 
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(E) has wilfully or maliciously interfered with any 
other radio communications or signals; or 


(F) has obtained or attempted to obtain, or has 
assisted another to obtain or attempt to obtain, an penne s 
license by fraudulent means. 


Sections 2 and 8 of the Administrative Procedure Act of 1946 read, 


in part, as follows: 


2. "Except to the extent that there is involved 
(1) any function of the United States requiring secrecy in 
the public interest or (2) any matter relating solely to 
the internal management of an agency- 


(a) Every agency shall separately state and 
currently publish in the Federal Register . 
(2) statements of the general course and method by 
which its functions are channeled and determined, includ- 
ing the nature and requirements of all formal or informal 
procedures available as well as forms and instructions 
as to the scope and contents of all papers, reports, or 
examinations; and (3) substantive rules adopted as 
authorized by law and statements of general policy’ or 
interpretations formulated and adopted by the agency for 
the guidance of the public, but not rules addressed to and 
served upon named persons in accordance with law. No 
person shall in any manner be required to resort to 
organization or procedure not so published." 


8. 'In the exercise of any power or authority- 


; . (b) In any case in which application is 
made for a license required by law the agency, with due 
regard to the rights or privileges of all the interested 
parties or adversely affected persons and with reason- 
able dispatch, shall set and complete any proceedings 
required to be conducted pursuant to sections 1006 and 
1007 of this title or other proceedings required by ‘laws 
and shall make its decision. Except in cases of wilful- 
ness or those in which public health, interest, or safety 
requires otherwise, no withdrawal, suspension, revoca- 
tion, or annulment of any license shall be lawful unless, 
prior to the institution of agency proceedings therefor, 
facts or conduct which may warrant such action shall 
have been called to the attention of the licensee by the 
agency in writing and the licensee shall have been ac- 
corded opportunity to demonstrate or achieve Pernpusice 
with all lawful requirements ... ." 
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The pertinent sections of the Rules and Regulations of the Federal 


Communications Commission are 1.71(a), (c) and (d) which read: 


(a) ‘Upon acceptance for filing of an application 
for a new commercial operator license, an examination 
is conducted where required, by the field office with which 
the applicationisfiled in accordance with Part 13 of this 
chapter. If applicant passes the examination and is found 
qualified in respect to citizenship, character, and physical 
condition, the license will be issued. Where doubts as to 
citizenship, character, or physical condition arise, the ap- 
plication is referred to the Commission's Inspection and 
Examination Division, Field Engineering and Monitoring 
Bureau, Washington, D.C., for consideration. If it ap- 
pears that further information is required to determine the 
applicant's qualifications or that a grant of the application 
will not serve the public interest, the applicant will be 
notified in writing and given an opportunity to furnish 
such written showings as the Commission may request 
and as the applicant may desire to submit. If, from the 
information furnished, it does not appear that the ap- 
plicant is qualified or that the public interest would be 
served by a grant of the application, the applicant will 
be advised thereof in writing and given the opportunity to 
request, within the period of time to be specified in 
writing, that the application be set for hearing. In case 
of failure timely to request such hearing, the application 
will be denied." 


(c) "Applications for renewal of license after ac- 
ceptance for filing are handled in accordance with the 
procedure contained in paragraph (a) of this section, 
except that no examination is required unless the circum- 
stances as set forth in Sec. 13.28 of this chapter exist, » 
in which case a renewal examination will be required." 


(d) ‘Failure to prosecute an application, or 
failure to respond to official correspondence or request 
for additional information, will be cause for dismissal. 
Such dismissal will be without prejudice where an ap- 
plication has not yet been designated for hearing; such 
dismissal may be made with prejudice after an applica- 
tion has been designated for hearing." 
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STATEMENT OF POINTS 


I. The Commission has no statutory authority to inquire into the 
political activities or associations of applicants for radio operator licenses. 


Il. By requiring appellant to answer a political questionnaire as a 
condition to a consideration of his applications for licenses, the Commis- 
sion violated the appellant's rights under the First Amendment and under 
the due process clause of the Fifth Amendment to the Constitution. 


III. The Commission's action herein is in violation of the Admin- 


istrative Procedure Act. . 


IV. If the Communications Act does authorize an inquiry into the 
political affiliations of appellant, it would violate the First Amendment. 


SUMMARY OF THE ARGUMENT 


The Communications Act empowers the Federal Communications 
Commission to prescribe qualifications for radio operators and to issue 
licenses to such citizens as it finds qualified. Conceding that the Act 
contains no express provision authorizing the Commission to inquire into 
the political affiliations of license applicants, the Commission contends 
that such power may be inferred from the general language of the statute. 


In Greene v. McElroy, 360 U.S. 474; and Kent v, Dulles, 357 U.S. 
116, the Supreme Court held that such general language is insufficient to 
sustain an inquiry which abridges the exercise of a constitutionally pro- 
tected right. This is especially true when, as in this case, the standards 
and procedures applied by the Commission are totally inadequate. 


In the past when legislative proposals have been made to give the 
Commission the power it now asserts it has, the Commission has spe- 
cifically stated that without such legislation it did not have such power 


and preferred not to have it. 
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The Supreme Court in National Broadcasting v. United States, 319 


U.S. 190, stated that ''Congress did not authorize the Commission to 
choose among applicants upon the basis of their political, economic or 
social views, or upon any other capricious basis."" This referred to sta- 
tion license applications, but would even more directly apply to operator 
license applications since they are unlimited in number as contrasted 
with the limited number of station facilities, and, thus, there is no 


reason to choose, at all. 


By requiring appellant to answer a political questionnaire as a 
condition to consideration of his license applications, the Commission 
violated the appellant's rights under the First Amendment and under the 


Due Process Clause of the Fifth Amendment to the Constitution; 


The order dismissing appellant's applications for renewal of his 
license is considered by appellee, not as a finding of disqualification, but 
simply as a dismissal necessitated by applicant's failure to comply with 
Section 1.71 of the Commission's Rules and Regulations. Appellee thus 
overlooks the admitted fact that it has applied a different test of qualifica- 
tion to appellant than that applied to other applicants. Its action in re- 
quiring a non-Communist oath of one individual and not of others is 
arbitrary and capricious unless justified by the establishment of a reason- 
able classification. No classification has been made; on the contrary, 
the Commission has refused to reveal the reasons why it has placed an 
additional burden on appellant. The Commission's action also disregards 
the requirement of due process by shifting the burden of proof to appellant 
on an isSue concerning freedom of speech and association. Speiser v. 
Randall, 357 U.S. 513. 


Appellant has also been deprived of statutory protections provided 
by the Administrative Procedure Act. By requiring him to answer a 
political questionnaire not mentioned in its Rules and Regulations, he has 
been asked to resort to unpublished procedures in violation of the Ad- 
ministrative Procedure Act.. The Commission has not adopted any rule 
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or regulation covering the matter in issue. It has also violated various 


procedural rights of the appellant in violation of the Administrative Pro- 


cedure Act.. 


Finally, the Commission's procedure entails a substantial and un- 
necessary restraint upon the right to freedom of association. First 
Amendment rights have a preferred position in our constitutional scheme, 
and may not be inhibited by government action without a legislative de- 
termination of a great overpowering public need. No such determination 
was made inthis case. First Amendment rights may not be discourged or 
infringed upon, even though indirectly, by compulsory disclosure. Na- 


tional Association for the Advancement of Colored People v. Alabama, 
357 U.S. 449; Bates v. City of Little Rock, 361 U.S. 516. 


ARGUMENT 


I 


THE COMMISSION HAS NO STATUTORY AUTHORITY TO 
INQUIRE INTO THE POLITICAL ACTIVITIES OR ASSO- 


CIATIONS OF APPLICANTS FOR RADIO OPERATOR 
LICENSES 

The Commission concedes that the Communications Act of 1934 
does not expressly authorize it to inquire into the political affiliations of 
applicants for radio operator licenses. It contends that'the authority it 
asserts may be inferred from the general statutory precept that qualifica- 
tions of operators be prescribed and licenses be issued to citizens who 
are found qualified as public convenience, interest, or necessity re- 
quires." 47 U.S.C. 303. ) 


In American Communications Association v. Douds, 339 U.S. 382, 
388, 389, the Supreme Court found that the requirement of non-Communist 
affidavits as a prerequisite to NLRB recognition was enacted because 


Congress had specifically determined that Communist union leaders 
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endangered interstate commerce and thereby national security through 
the medium of political strikes. Following the criterion set forth in 
Schneider v. State, 308 U.S. 147, 161, the Court emphasized that the 
Congressional determination as to Communist leaders was not based on 
"[ mjere legislative preferences or beliefs," id. at 400, which could not 
suffice to support legislation impinging upon fundamental freedoms of 
political belief. 


To justify legislation of that nature, "sucha'. . . subordinating 
interest of the state must be compelling,' Sweezy v. New Hampshire, 
354 U.S. 234, 265 (concurring opinion)", NAACP v. Alabama, 357 U.S. 
449, 463. There can be no assumption of such governmental interest. 
Schneider v. State, 308 U.S. 147, A.C.A. v. Douds, 339 U.S. 382, 
NAACP v. Alabama, 357 U.S. 449, Sweezy v. New Hampshire, 354 U.S. 
234, Watkins v. United States, 354 U.S. 178. 


—$———————— 


In the instant matter, however, there has never even been a State- 
ment of "[ mJere legislative preferences or beliefs" going to the question 
of non-Communist affidavits for radio licenses’ 


Here it is not possible for us to evaluate the need of the State; it is 
impossible to say whether it is niggling or compelling because the state 
has never spoken. There is not one word on politics or Communism or 
fascism or socialism or Naziism in the Federal Communications Act of 
1934, All these doctrines were quite as virulent then, if not more so, as 
now. They could have been mentioned. They simply were not. Nor have 
they been in any of the amendments to the Act in the twenty-six years that 
have since elapsed. One would expect a "compelling" need to be given 
some consideration, not utterly and completely ignored. Can it be assumed 
that total legislative silence is evidence of "compelling" legislative need? 


We respectfully submit that the question answers itself. 


None of the public employment cases are in point here. The appli- 
cant does not seek a job with the state; the Hatch Act does not apply; the 


Federal loyalty-security program does not apply (and even if it did, Cole 
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v. Young, 351 U.S. 536, would except radio operators who did not deal 


with classified information; transmitters have never, as such, been 
regarded as "classified" or restricted in any security sense); no Con- 
gressional appropriation riders dealing with Communism apply; in short, 
there is no legislative expression whatever on the subject of radio en- 
gineers and Communism, direct or indirect, which can be invoked in 


justification of the speech-infringing affidavit. 


Just recently the Supreme Court invalidated the security programs 
of two administrative agencies because the procedures involved infringed 
upon constitutionally protected rights and were not explicitly authorized. 
Greene v. McElroy, 360 U.S. 474; Kent v. Dulles, 357 U.S. 116. 


In the Greene case, the Court narrowly construed the authority 
granted to the Defense Department pursuant to an Executive Order. In 
discussing the reason why authority to limit or restrict constitutional 
rights will not be implied, the Court said: 

"| E] xplicit action, especially in areas of doubtful 
constitutionality, requires careful and purposeful con- 

sideration by those responsible for enacting and imple- 

menting our laws. Without explicit action by lawmakers, 

decisions of great constitutional import and effect would 

be delegated by default to administrators who, under 


our system of government, are not endowed with author - 
ity to decide them," 360 U.S. at 507. 


In Kent v. Dulles, 357 U.S. 116, the Supreme Court held that the 
authority of an administrative agency to ask political information as a 
condition to passport issuance would be most narrowly construed, and 
would not be inferred from general, as opposed to specific, statutory 
language. The right to travel was there held to be constitutionally pro- 
tected as are the rights to freedom of speech, due process of law and 
the right to engage in one of the common occupations of the community. 


Truax v. Raich, 239 U.S, 33; cf. Parker v. Lester, 227 F. 2d 708. 
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As the Court in Kent at p. 129 made clear, if such constitutionally 
protected rights and liberties are to be regulated or infringed by admin- 
istrative agencies, then at the very least the authorizing statute pur- 
portedly delegating such powers must provide adequate standards (citing 
Panama Refining Co. v. Regan, 239 U.S. 388, 420-430, Cantwell v. Con- 
necticut, 310 U.S. 296, 307, and Niemotko v. Maryland, 340 U.S. 268, 271), 
and such purportedly delegated powers would be most narrowly construed 
(citing Ex Parte Endo, 323 U.S. 283, 301-302, Hannegan v. Esquire, 327 


U.S. 146, 156, and United States v. Rumely, 345 U.S. 41, 46). 


The Commission, however, contends that the relationship between 
communications facilities and national defense justifies its action in re- 
quiring the appellant to answer a political questionnaire. It is submitted 
that Congress, rather than the Commission, is the appropriate body to 
determine whether a compelling and overriding public interest requires 


regulation in this area of "doubtful constitutionality.” 


It is significant that Congress has enacted legislation directly con- 
cerned with the use of communications facilities for national defense 
without providing for a security program. In 1951, Section 606(c) of the 
Communications Act of 1934 was amended to provide for the control of 
communications during national emergencies, Public Law No. 200, 82nd 
Cong. ist Sess. 65 Stat. 4087. Pursuant to that amendment the Commis- 
sion was given responsibility for Project CONELRAD. Executive Order 
10312 (16 Fed. Reg. 12452). Both the Act and the Executive Order speci- 
fically authorized a program utilizing communications facilities for 
national secu-ity and defense. Neither provided for a loyalty-security 


program for radio operator licensees. 


In assuming the responsibilities delegated to it for Project CONEL- 
RAD, the Commission did not assert authority to investigate the political 
views or affiliations of radio operator licensees. The rules and regula- 
tions concerning CONELRAD did not affect those respecting applications 
for radio operator licenses; the form of the application blank used was 


13 
not changed. The policy maintained since the establishment of the Com- 
mission was continued: licenses were issued to applicants found qualified 
on the basis of their technical ability, service record, violations of sta- 
tutes and regulations specifically concerned with communications, and 
criminal convictions. Didriksen v. Federal Communications Commission, 
103 U.S. App. D.C. 17, 254 F.2d 354 (C.A.D.C. 1958) (violation of Section 
303(m)(1)(c) of the Communications Act of 1934 and Sec. 13.69 of the 
Commission's Rules and Regulations); Matter of John W. Moreno, 14 
F.C.C. 424 (repeated violations of the Communications Act of 1934). 


If any evidence were required to show that an inference of compel- 
ling need for a non-Communist affidavit could not possibly be drawn from 
the mere presence of the words "qualifications," "national defense" and 
"public convenience" in the Communications Act, it immediately comes 
to mind in the context of Section 303(m). This section deals with sus- 
pension of licenses and spells out, in detail, the grounds for suspension. 
Nowhere, in the list of grounds for suspension, is there any mention of 
anything like a political means test. This means that once a license is 
granted, and the licensee then becomes a Communist (or what-have-you 
in the realm of political undesirable), he cannot be suspended on that 
ground. The Commission must wait for the expiration date, some five 
years removed, at which point it will be able to present the renewal 
applicant with an affidavit of non-Communist affiliation for his signature. 


Now this is, of course, absurd. Congress could not have intended 


to so hamstring itself if, indeed, it desired persons unwilling to sign 
non-Communist affidavits to be kept out of radio operators’ jobs. It 
simply did not mention political tests either in applications or suspension 
of licenses because it was not concerned with them in this context and 


therefore there are no such absurd contradictions present in the Act. 


Moreover, Congress and the Commission itself have, throughout 
the history of the Communications Act, made incontestably clear that 
the Act does not authorize inquiry into social and political beliefs. 
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From 1927, the date of the first radio act, to 1954, the date of the 
proposed but as yet unadopted Commission rule (see Dockets 11060 and 
11061) on non-Communist affidavits for radio licensees, or in other 
words, over a twenty-seven year period, which included the national 
emergencies of World War II and the Korean War, the Commission 
never claimed the right to exact political information. (The Act, of 
course, has not since been altered or amended in this regard.) Not 


only did the Commission not claim such a right, but it went further 


and positively disclaimed and disavowed such a right. 


In 1940, when Europe was under attack from Hitler, when Germany 
and Russia were party to a non-aggression pact, when Japan was ravag- 
ing China, and one year before we were ourselves bombed into awareness 
of our peril, a bill, H.R. 10446, was introduced by Congressman Izak to 
the 76th Congress which would have amended the Communications Act to 
authorize the Commission to refuse a license or to suspend a license if 
the applicant or holder were found to be subversive. The bill died in 


Committee (House Committee on Interstate and Foreign Commerce.) 


In 1941 the same bill was reintroduced by Congressman Izak to the 
77th Congress where it again died in the same Committee (H.R. 3364, 
77th Congress (1941)). The same year, 1941, with the world embroiled 
in the most fearsome war in man's memory, Congressman Dirksen 
introduced a bill (H.R. 2662) which would have provided the Commission 
authority to deny licenses to persons using them in shipping or maritime 
if they were found to be subversive. The Dirksen bill, too, died in com- 
mittee even though Congressman Dirksen explained that the F.C.C. had 
stated, at hearings on the bill, that it had never gone beyond technical 
consideration in issuing licenses to operators and that there was no 
authority in law for the Commission to revoke or deny licenses for sub- 
versive activities. (See Hearings on H.R. 2662, House Committee on 
Merchant Marine and Fisheries, 77th Cong., 1st Sess., Feb. 26, 1941, 
p. 10, ff.). 
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At the same session Congressman Bland introduced H.R. 5074 


which proposed to amend the Communications Act so that it would define 
subversive persons and so that §§303(1) and 303(m) would prohibit is- 
suance and authorize revocation of licenses where subversive persons 
seeking or holding them were engaged in shipping or maritime work. 
Hearings on this bill were held before the Senate Commerce Committee 
on September 19, 1941, and witnesses testified that the bill would give 
the F.C.C. power to screen subversive radio operators from shipping — 
power the F.C.C. lacked under the law. (See Hearings on H.R. 5074, 
Senate Committee on Commerce, 77th Cong., 1st Sess., p. 71.). 


The Commission itself submitted a statement on the Bland Bill 
objecting to it on the grounds, inter alia, that it was not equipped to 
screen subversives, had no experienced, no trained, staff and no pro- 
cedure to make such power practical, and the Commission stated it 
preferred not to have the authority the Bland Bill would give it. (Id at 
77-79) The bill was not passed. 


The Commission's statements were consistent with its practice. 
Prior to 1954, there is no evidence that the Commission had ever asked 
any applicant for a radio operator license about his political affiliations. 
In that year, the Commission submitted a questionnaire, similar to that 
in issue here, to an applicant for renewal of a license (Matter of Lafferty, 
23 F.C.C. 761). In 1955, regulations prohibiting the issuance of radio 
operators’ licenses to members of the Communist Party were proposed 
(Dockets Nos. 11060 and 11061). These regulations have not been pro- 
mulgated to date, even though the Commission has had five years to 


mull over them. 


In an attempt to rebut the evidence of its interpretation of its 
authority the Commission cites a statement in a 1958 Senate Report 
that the Commission has the authority and affirmative duty to examine 
the "character" qualifications of persons seeking radio operator licenses. 
Sen. Report No. 2338, 85th Cong. 2d Sess. p. 3. The significance of this 
belated comment (Ramspeck v. Trial Examiner's Conf., 345 U.S. 128, 
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143) is totally eliminated by its vagueness. "Character" and political 
associations are not synonymous. Concededly, the questions about 
criminal convictions appear on the blanks required to be completed 


by applicants and the Commission has asserted authority to inquire 
about "character" in that respect.2 


Delineation of the factors reflecting on "'character" is not neces- 
sary to the issue involved here. It is obvious, however, that the Com- 
mission does not have unrestricted discretion to define ''character" 
without a statutory standard. Within the area of its expertise, the dis- 
cretion of an administrative agency is broad but not unlimited. The 
Commission's superior knowledge of the communications industry 
justifies reliance on its judgment with respect to such subjects as 
frequency allotments, color television apparatus and engineering 
standards. In considering such matters, the Commission has broad 
discretion to interpret the statutory standard of "public interest, 
convenience, or necessity" as decided by the Supreme Court in National 
Broadcasting Company v. United States, 319 U.S. 190, 226. However, 
that decision cannot be used to expand the proposition that the Commis- 
sion is not limited to purely technical considerations with respect to sta- 
tion licenses, which is a rather obvious and innocuous proposition, to 
the proposition that it can consider an applicant's politics or social 
views when evaluating qualifications for a station or an operator's 


license. 


In the first place, the authorities discussed above make clear that 
the Commission's claim that it may ask questions which abridge funda- 
mental First Amendment freedoms must fail because of the absence of 
a clear, unambiguous grant from Congress after a compelling need has 
been legislatively demonstrated. As has been pointed out above, such a 


. The Commission's opinion herein referred to questions on the application 
form as to loyalty and other character traits. (J.A. 96) Aside from the questions 
concerning criminal] convictions, none appear. (J.A. 1-8) 
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compelling need will not be presumed by the courts. "United States v. 
Rumely, (345 U.S. 41) makes it plain that the mere semblance of legis- 
lative purpose would not justify an inquiry in the face of the Bill of 
Rights."" Watkins v. United States, 354 U.S. 178, 198. ‘The Chief Justice 
went on to explain, ibid: 
"The critical element is the existence of, and the weight 

to be ascribed to, the interest of the Congress in demand- 

ing disclosures . . . We cannot simply assume... . that 

every Congressional investigation is justified by a public 

need that overbalances any private rights affected." 
It will be noted that the Supreme Court in the language quoted is refer- 
ring to an inquiry by a committee of Congress itself; how much more 
remote from any demonstrable legislative interest is an inquiry by an 


administrative agency! 


In the second place, in the National Broadcasting Company case, 
the Supreme Court spoke directly to the issue presented here as to the 


| 
scope of the authority conferred upon the Commission by the Communica- 


tions Act of 1934: ".. . . Congress did not authorize the Commission to 
choose among applicants upon the basis of their political, economic or 


social views, or upon any other capricious basis." National Broadcast- 
ing Company v. United States, 319 U.S. 190, 226 (Emphasis added.) 


The National Broadcasting case refers, of course, to station 
rather than operator license applicants. It should be noted that the 
quoted language has even a clearer application in the case of operator 
license applications, as are here involved. Station license applicants, 
the Court pointed out, are competing for limited facilities; "they are 
not available for all who may wish to use them; the radio spectrum is 
simply not large enough to accommodate everybody." ‘National Broad- 
casting Company, supra, 319 U.S. at 213. In such circumstances, it is 
obvious that if you have to choose between A and B for station outlet X, 
it will be impossible to make a choice if only technical qualifications 


are considered, and A and B are both technically qualified. Necessarily 
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therefore, other considerations must be gone into in the public interest. 
But even so, such "other" considerations cannot be based upon "their 


political, economic or social views . . ."' Id at 226. 


None of the reasons that the Supreme Court cited for rejecting the 
notion that only technical matters could be considered by the Commission 
have any application when the field of station licenses is left and the field 


of operator licenses is entered. In the station license field, as the Court 


said, "because it cannot be used by all, some who wish to use it must be 
denied." Ibid. But, in the operator license field, no one need be denied. 
There is no physical limit on the number of operator jobs available. 


Accordingly, the statutes providing for the two licensing powers 
of the Commission set forth different standards. In authorizing the 
issuance of radio operator licenses, Section 303(1) requires only quali- 
fication and citizenship (47 U.S.C. §303(1) ); Section 303(m) enumerates 
several specific grounds for suspension; violations of statute and regu- 
lations which the Commission is authorized to administer, misuse of 
radio facilities, and fraud. (47 U.S.C. §303(m)). On the other hand, 
in authorizing the issuance of station licenses, Section 308 requires that 
aspects such as character, financial ability, and purposes of the station 
be considered. (47 U.S.C. 8308). The Rules and Regulations of the 
Commission similarly limit the inquiries to be made of applicants for 
radio operator licenses more than those to be made of applicants for 


station licenses. 


The Commission seeks to eradicate all such limitations by con- 
struing Section 1.71(d) of its Rules and Regulations to permit it to deny 
a license for failure to comply with a request for additional information 
on any subject. The Commission cannot by its own rules or declara- 


tions assume a power not granted to it by Congress. 


It cannot be supposed that Congress delegated authority to the 
Federal Communications Commission to set up a political means test 
for radio operators merely because national defense was one of the 


various motives of the Communications Act or because Congress 
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authorized the Commission to prescribe "qualifications" for licenses 

and to issue them to citizens found "qualified"' when "public convenience, 
interest or necessity requires.'' This would hardly satisfy the require- 
ment that a "compelling" legislative need clearly appear. Yet, curiously, 
this is precisely what the Commission contends. | 


Congress has never, as we have said, amended the Communications 
Act to authorize the Commission to screen subversives. But in the vari- 
ous unsuccessful attempts to amend the Communications Act, it has 
recognized the absolute lack of authority, without the necessary amend- 


ments, in the Commission to require political information. 


The Commission itself, as we have seen, has denied that it had any 


authority under the Act to require political information, to screen sub- 
versives. The Act is unchanged. Where is the source from which the 
Commission can therefore draw such authority? There is none, and 
therefore, since Congress has not expressly granted the Commission 
authority to inquire into political belief or association, the order of the 
Commission dismissing appellant's application because of his failure to 


answer such inquiries must be set aside. 


0 


BY REQUIRING APPELLANT TO ANSWER A POLITICAL QUES- 

TIONNAIRE AS A CONDITION TO A CONSIDERATION OF HIS 

APPLICATIONS FOR LICENSES, THE COMMISSION VIOLATED 

THE APPELLANT'S RIGHTS UNDER THE FIRST AMENDMENT 

AND UNDER THE DUE PROCESS CLAUSE OF THE FIFTH 

AMENDMENT TO THE CONSTITUTION. 

The order dismissing applicant's applications for renewal of his 
licenses be considered by appellee, not as a finding of disqualification, 
but simply as a dismissal necessitated by applicant's failure to comply 


with Section 1.71 of the Commission's Rules and Regulations. 


Appellee thus overlooks the admitted fact that it has applied a 
different test of qualification to appellant than that applied to other 


applicants. Its action in requiring a non-Communist oath of one 
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individual and not of others is arbitrary and capricious unless justified 
by the establishment of a reasonable classification. No classification 
has been made; on the contrary, the Commission has refused to reveal 
the reasons why it has placed an additional burden on appellant. For 


that reason, its order is capricious and must be set aside as a violation 
of due process. Kraus v. Dulles, 101 App. D.C. 254, 235 F.2d 840 (C.A. 
D.C. 1956); cf. Niemotko v. Maryland, 340 U.S. 268. 


In the Kraus case, this Court set aside an action of the State 
Department denying a passport as discriminatory on the ground that 
the appellant had been subjected to a financial test not generally applied. 
The State Department took a position similar to that taken by the Com- 
mission here. It argued that the national interest required the test and 
that it had a long standing policy of investigating financial ability. As 
neither the regulations nor the passport applications showed that any 
effort was made to screen the majority of applicants on a means basis, 


the Court rejected the agency's argument. 


In requiring a political questionnaire of appellant and not of other 
applicants for radio operator licenses, the Commission is, in reality, 
requiring appellant to disprove unrevealed charges against him. By 
placing the burden of proof on appellant in answering charges of mis- 
conduct the Commission has deprived him of the right to engage ina 
lawful occupation without due process of law. Morgan v. United States, 
304 U.S. 1. Speiser v. Randall, 357 U.S. 513; cf. Parker v. Lester, 227 


Fed. 2d 708 (C.A. 9, 1955). 


The Commission claims that, in accordance with its usual practice, 
the appellant properly has the burden of proof. (J.A. 100) The political 
questionnaire is the initial step in a probative process described by the 
Hearing Officer in his Initial Decision, the Commission's decision here 
and in similar cases, and in appellee's briefs. In accordance with these 
descriptions, the Commission contends it would not necessarily deny the 


application if the questions were answered. Upon the receipt of answers, 
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either negative or affirmative, a hearing would be held in which scienter 
would be considered a relevant factor and the significance of any affilia- 
tion revealed in the questionnaire or charged elsewhere would be appraised 
in the light of all the facts. 


The standards applied in such a hearing are not set forth, except 
in so far as appellee states that the determinative factors are "subjective 
and can best be ascertained from appellant himself."2 — 


It is, of course, familiar practice in the administration of a licens- 
ing program for the applicant to bear the initial burden of meeting the 
qualifications by filing the prescribed application blank, and passing any 
examination required. Appellant has met that burden. 2 


However, where the government has undertaken to determine 
whether certain constitutionally protected rights under the First Amend- 
ment fall within a class which may be curtailed, the rule enunciated in 


Speiser v. Randall, 357 U.S. 513, applies. 


In Speiser, the Court held procedures placing the burden of proof 


on a taxpayer violated due process where First Amendment freedoms 
are affected. It stated: 


"Due process commands that no man shall lose his liberty 
unless the government has borne the burden of producing the 
evidence and convincing the factfinder of his guilt, Tot v. 
United States, supra. Where the transcendent value of -of speech 
is involved, due process certainly requires in the! circum- 
stances of this case that the State bear the burden of per- 
suasion to show that the appellants engaged in criminal speech. 


Cf. Kingsley v. Brown, supra. 


"The vice of the present procedure is that, where parti- 
cular speech falls close to the line separating the lawful and 
the unlawful, the possibility of mistaken factfinding — in- 
herent in all litigation — will create the danger that the legiti- 
mate utterance will be penalized. The man who knows that 


2 Brief for appellee in Borrow v. Federal Communications \Gommiseiod: Civil 
No. 15,473, p. 38; cf. Matter of er of Lafferty, 23 F.C.C. 761, 765- 6. 
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he must bring forth proof and persuade another of the law- 

fulness of his conduct necessarily must steer far wider of 

the unlawful zone than if the State must bear these burdens. 

This is especially to be feared when the complexity of the 

proofs and the generality of the standards applied, cf. Den- 

nis v. United States, supra, provide but shifting sands on 

which the litigant must maintain his position. How cana 

claimant whose declaration is rejected possibly sustain 

the burden of proving the negative of these complex factual 

elements? In practical operation, therefore, this procedural 

device must necessarily produce a result which the State 

could not command directly." 357 U.S. at 526. 

The requirements of due process are also high where, as here, 
the right to engage in "ordinary tasks of earning a livelihood" may be 


denied. Parker v. Lester, supra, at p. 721. 


These requirements of due process were lacking not only in the 
hearing promised appellant upon compliance with the oath requirement, 
but also in the hearing on the lawfulness of the questions submitted. 


The Commission is claiming even more than the New Hampshire 
Attorney General did in Sweezy v. New Hampshire, 354 U.S. 234. There 
the New Hampshire legislature had passed a law which "was a com- 
prehensive scheme of regulation of subversive activities." The Attorney 
General was authorized and directed to make a full.and complete. investi- 


gation with respect to the violation of the subversive control act. (N.H. 


Laws, 1953, ch. 307.) As was shown, supra, the Commission has no 


authority to hunt out "subversives" who may hold radio licenses or seek 
them. At least, it is crystal clear that in contrast to the New Hampshire 
legislature, Congress has never directed the F.C.C. to screen "sub- 
versives,'although it has, in unambiguous language, so directed other 
government agencies. Moreover, the New Hampshire Attorney General 


could not act unless he had "reasonable or reliable” information. Here, 
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the F.C.C. claims the right to act without any information whatsoever. 


The United States Supreme Court struck down the New Hampshire 
scheme as violative of due process: 


"Separating the wheat from the chaff, from the stand- 
point of the legislature's object, is the legislature's respon- 
sibility because it alone can make that judgment. In this 
case, the New Hampshire legislature has delegated that 
task to the Attorney General. 


"As a result neither we nor the state courts have any 
assurance that the questions petitioner refused to answer 
fall into a category of matters upon which the legislature 
wanted to be informed . 


"In our view the answer is clear. No one would deny 
that the infringement of constitutional rights of individuals 
would violate the guarantee of due process where no state 
interest underlies the state action. Thus, if the Attorney 
General's interrogation of petitioner were in fact wholly 
unrelated to the object of the legislature in authorizing 
the inquiry, the Due Process Clause would preclude the 
endangering of constitutional liberties. We believe that 
an equivalent situation is presented in this case. The lack 
of any indications that the legislature wanted the informa- 
tion the Attorney General attempted to elicit from petitioner 
must be treated as the absence of. authority." Sweezy v. 
New Hampshire, 354 U.S. at 254. 


It should be noted that the applicant did not categorically refuse 


to answer the questions in issue. The record is filled with appellant's 
requests for information, for facts, showing why the Commission adopted 
a new ad hoc policy of requiring political information, in some cases only 
before renewing radio operator licenses; the record is unmistakably 
clear that appellant objected to the political questions not absolutely but 


conditionally, that is, he said, in effect, he may very well answer these 


3 See J.A. 40, 41. See also F.C.C. decision, Matter of Lafferty 23 F.C.C. 761 
where, quoting from U.S. v. Morton Salt, 338 U.S. 632, which is not in point be- 
cause it does not involve First Amendment freedoms, the F.C.C. claims the right 
to "investigate merely on suspicion that the law is being violated, or even because 
it wants assurance that it is not." Of course, this begs the question whether the 
"law" exists at all, which point we have discussed, supra. Furthermore, even if 
there is a law, U.S. v. Morton Salt says merely that the administrative agency 
may see whether the law is being violated and not that it has any authority to apply 
the law. 
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questions if you can show something in the nature of a reason for their 
being asked at all, and a reason why they were asked in a seemingly 
discriminatory and arbitrary fashion. (J.A. 34-43.) These objections 
were all overruled and appellant therefore tried to get some evidence af 
such facts into the record as part of his case. Again appellant was pre- 
vented from so doing. 


Yet the Hearing Examiner of the Commission reaches the un- 
founded conclusion that the information sought in the questions in issue 
was necessary and pertinent, despite the complete absence, even exclu- 
sion, of evidence relating to necessityor pertinence. The truth is that 
the Commission simply decided that the questions must be answered! 
A more arbitrary procedure resulting in a more arbitrary conclusion 
is difficult to imagine. 

"The right to a hearing" guaranteed by due process when liberty 
and property are threatened, ''embraces not only the right to present 
evidence, but also a reasonable opportunity to know the claims of the 
opposing party and to meet them." Morgan v. United States, 304 U.S. 
1, 18. 


The Commission bears the burden of proof in all cases where it 
seeks to suspend:a license. There is no rational distinction between a 
person who has held a license for twenty years having his license sus- 
pended on the one hand, and being denied a renewal thereof on the other. 
In either case he suffers a near-mortal blow. Yet, although the appli- 
cant herein put in a prima facie case of entitlement to renewal, showing 
that he had a clean service record with no violations and that he had 
complied with all the rules and regulations governing license renewal 


duly adopted by the Commission, thus meeting the Commission's claim 


that he proceed with the evidence, the Commission denied that the burden 
then shifted, in any way, to itself to show why the applicant should not 
have his license renewed, or even that the non-Communist oath was a 


lawful condition for license renewal. 
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The Commission refused to carry any burden whatever, merely 
reiterating its demand for an expurgatory political oath as a condition 
for allowing a man to earn his living. Not only that; even if the applicant 
had executed the oath by swearing he had never had any Communist con- 
nections, that would not end the matter; he could still be refused renewal! 


(See J.A. 38 and see Matter of Lafferty, supra, p. 11, lines 29-39). 


The applicant then sought to prove that the oath was illegal. He 
sought to have facts adduced which would support his attempt to rebut 
the presumption of legality that the Commission wrapped around its 
affidavit requirement. This, too, was denied on grounds of relevance. 


The Hearing Examiner succinctly summed up the issue, from the 
Commission's point of view, as being only whether applicant refused to 
answer the promulgated political questions; all else was deemed irrele- 
vant, including facts which might prove the illegality of the questions. 


"From the standpoint of due process — the protection 
of the individual against arbitrary action — a deeper vice 
is this, that even now we do not know the particular or 
evidential facts of which the Commission took judicial 
notice and on which it rested its conclusion. Not only 
are the facts unknown; there is no way to find them out 
: This will never do if hearings and appeals are to 
be more than empty forms." 

Ohio Bell Telephone Co. v. Public Utilities Commis- 
sion, 301 U.S. 293, 302. 


mm 


THE..CO*ZMISSION'S ACTION HEREIN IS IN VIOLATION 
\F THE ADMINISTRATIVE PROCEDURE ACT _ 


a. The Commission Failed to Publish its Procedures 
In Conformity with the Administrative Procedure 
Act. 


It has been shown in Point I, supra, that the published Rules and 


Regulations of the Commission make no provision for the submission 
of political questionnaires to applicants for radio operator licenses. 
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Section 2 of the Administrative Procedure Act states that ''No 
person shal] in any manner be required to resort to organization or 


procedure not. . . published." 


An order issued pursuant to procedure which has not been pub- 
lished is unlawful. Hotch v. United States, 212 F.2d 280 (C.A. Alaska, 
1954); Howard Co. v. Cassidy, 162 F.Supp. 568. 


b. The Commission has Not Adopted any Rule or Regulation. 


Section 3 of the Administrative Procedure Act requires that the 
Commission proceed by rule rather than ad hoc in a matter such as the 
instant one. 


In S.E.C. v. Chenery, 332 U.S. 194, 202-03, the Supreme Court 
noted the breadth of an agency's power to proceed by order instead of 
by rule but nevertheless noted that there were still differences and 
limits and that the two were not completely interchangeable: 


” 


. . problems may arise in a case which the administra- 
tive agency could not reasonably forsee, problems which 
must be solved despite the absence of a relevant general 
rule. Or the agency may not have had sufficient experience 
with a particular problem to warrant rigidifying its judg- 
ment into a hard and fast rule. Or the problem may be so 
specialized and varying in nature as to be impossible of 
capture within the boundaries of a general rule. In those 
situations, the agency must retain power to deal with the 
problems on a case by case basis . . .'"' (emphasis added.) 
Not one of the legal criteria for ignoring §3 of the Administrative 
Procedure Act applies here. If there ever existed a classic situation 
where §3 was compulsory, this is that situation. If the Commission 
were to proceed ad hoc, on a selective case by case basis, to question 
certain applicants whether they possessed certain minimally necessary 
technical qualifications we would have an analogous situation. There is 
no reason outside illegal caprice why anyone should not, in such a case, 
be able to rely on §3 and say, ''You have never given me notice of such 


minimal qualifications; the rule or regulation has never appeared in the 


27 


Federal Register and you can't require such information of me as a 
condition for a license so long as I have met all your duly promulgated 
requirements. Section 6(b) of the APA protects me against such an un- 
lawful inquiry." The non-Communist affidavit is the same case (assum- 
ing, arguendo, that the F.C.C. has the authority to proceed in some 
fashion in this area): there are no unforseeable problems; there is no 
special experience requirement; it is not impossible to frame a general 
rule which could easily take care of the problem. Chenery requires that 
§§3(a) and 6(b) of the Administrative Procedure Act be honored here in 
the observance, not the breach. Otherwise, the Commission has an 
absolute and an unlimited discretion in proceeding by either rule or 
order. Sections 3(a) and 6(b) would then be largely meaningless and 

due process would go out the window with the APA. It is scarcely pos- 
sible to conceive of a more arbitrary and discriminatory situation than 
is here presented or than the analogous case described above: under 
such a regime some renewal applicants could be denied licenses because 
they refused to answer questions about Communism (although never put 
on notice that they had any non-Communist conditions to meet in holding 


a license) while other applicants, who might be dedicated, hard-core 


Communists, would never even be questioned! 


That no rules at all exist with respect to rule making in this area 
is evident from the mere mention of one of the myriad federal regula- 
tions on Communists (not to mention the state laws) such as the Hatch 
Act. As a matter of fact, the F.C.C. has a proposed rule on the very 
subject and has had for some five years (See Dockets 11060 & 11061). 
For some reason best known to itself it has never seen fit to adopt such 
arule. Perhaps the Commission feels it has no authority; perhaps it 
feels it is unnecessary. We know not. But it is at least clear that there 
is no excuse for proceeding in an arbitrary and discriminatory ad hoc 
manner in violation of the Administrative Procedure Act. 
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The Administrative Procedure Act provides: . "No sanction shall 
be imposed or substantive rule or order be issued except within juris- 
diction delegated to the agency and as authorized by law." (Section 9 (a)). 
Hence, the Commission's assumption of a non-existent power, demon- 
strated throughout this brief, has violated this section. 


c. The Commission Violated Procedural Rights Guaranteed 
By the Administrative Procedure Act.. 

1. Although the Commission chose to proceed by order rather than 
by rule, it did not thereby escape its burden of proof: the Administrative 
Procedure Act provides in part (Section 7(c)): "Except as statutes other- 
wise provide, the proponent of a rule or order shall have the burden of 
proof.'' The Commission is the proponent here. 


2. The section of the Administrative Procedure Act last referred 
to also provides "'. . . Every party shall have the right . . . to submit 
rebuttal evidence, and to conduct such cross-examination as may be 
required for a full and true disclosure of the facts." As we have noted 
above, appellant was denied the right to cross-examine or submit 
rebuttal evidence in violation ot this section of the law. 


The Commission and the Hearing Examiner have placed much 
reliance on Matter of Lafferty, 23 F.C.C. 761. The Commission in 
that case did not consider the First Amendment arguments we have 
submitted. In addition, it did not consider the narrow construction 
arguments we have submitted; it did not consider the procedural due 
process or the substantive due process arguments we have submitted; 
it did not consider the Administrative Procedure. Act arguments we 


have submitted, and we therefore submit that the Lafferty decision 


is wrong and that, in any event, it is so dissimilar that it cannot be 
regarded as authority. 
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IV 


IF THE COMMUNICATIONS ACT DOES AUTHORIZE AN INQUIRY 
INTO THE POLITICAL AFFILIATIONS OF APPELLANT, IT 
WOULD VIOLATE THE FIRST AMENDMENT 


As we stated above, we do not believe that the Communications Act 
of 1934 authorizes the Commission to inquire into the political affiliations 
of appellant. Nonetheless, the Commission's opposing contention warrants 


discussion of the constitutionality of the statutory power claimed. 


The Supreme Court of the United States has ruled that the First 
Amendment protects members of organizations engaged in advocacy of 
particular beliefs from compulsory disclosure of that affiliation. Na- 
tional Association for the Advancement of Colored People v. Alabama, 
357 U.S. 449; Bates v. City of Little Rock, 361 U.S. 516; cf. United States 
v. Rumely, 345 U.S. 41. | 


In the N.A.A.C.P. case, the Court held that a State order which 
required the organization to file a list of its members violated the mem- 
bers' First Amendment rights and that the organization had standing to 
sue on their behalf. The Court said: : 


"Inviolability of privacy in group association may in 
many circumstances be indispensable to preservation of 


association, particularly where a group espouses dissident 

beliefs." (357 U.S. at p. 462, emphasis added.) 

The instant case may not be distinguished by reason of the unpopu- 
larity of the dissident beliefs of the group which is the subject of the 
present inquiry. West Virginia Board of Education v. Barnett, 319 U.S. 
624; Thomas v. Collins, 323 U.S. 516. Those who advocate the over- 


throw of our government have the same constitutional protections af- 
forded others. Cf. Yates v. United States, 345 U.S. 298, 


First Amendment rights may not be abridged by the restraint 
implicit in the requirement of disclosure. Bates v. Little Rock, supra 


(concurring opinion of J. Black and J. Douglas at p. 527). 
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Beilan v. Board of Education, 357 U.S. 399 and Lerner v. Casey, 
357 U.S. 468 are not authority for the Commission's position. Those 
cases concern the right of States to determine the suitability of their 
employees in accordance with statutory standards. A government 
agency's authority in its area of regulation of the public is construed 
more narrowly than its authority to impose conditions upon its em- 
ployees. 


Restraint of the freedom of association of a few persons in a posi- 
tion of great power may be permissible. (Cf. American Communications 


Association v. Douds, 339 U.S. 382). However, the licenses issued by the 


Commission are required of a large group of persons engaged in ordinary 
occupations. Other government agencies license other occupations and 
professions. If the Commission may inhibit the Constitutional rights of 
applicants for radio operator licenses, then many others subjected to 
licensing provisions may be similarly deprived of First Amendment 


rights. 


In no case has the Supreme Court allowed an abridgment of the 
First Amendment without first satisfying itself that the nature of the 
evils perceived by the legislatures is of sufficient magnitude to warrant 
the infringement. The cases go no further; the evil is examined, whether 
it be in the area of political strikes, education, or public service, and the 
necessary infringement of First Amendment rights is allowed, but only 


to the extent absolutely necessary to meet the evil. 
Here there was not only no legislative determination of evil to be 


met, but also no attempt to assess any danger or overriding interest upon 
which licenses may be denied. 
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CONCLUSION 


The decision of the Commission should be reversed and the Com- 


mission directed to issue the licenses to appellant. 


Dated this 15th day of August, 1960. 


Respectfully submitted, 


LAWRENCE SPEISER 


c/o American Civil Liberties Union 
1612 Eye Street, N. W. 
Washington, D.C. 


SHIRLEY FINGERHOOD 


20 East 46th Street, 
New York, New York 


ALBERT BENDICH, Staff Counsel 


American Civil Liberties Union 
Of Northern California 

503 Market Street, | 

San Francisco, California 


Attorneys for Appellant 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT , 


No. 15, 760 


WILLIAM C. CRONAN, 
Appellant 
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FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 


ON APPEAL FROM A DECISION AND ORDER OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 
This case involves the propriety of a Decision and /Order 


(J.A. 92-102) of the Commission, released on May 2, 1960, which dis- 


missed appellant's applications for renewal of operator's licenses 


because of his refusal to answer the Commission's inquiry as to 


whether he was or had ever been a member of the Commnist Party or 
any organization which advocates the overthrow of the Govieiumant by 
force or violence. The Commission concluded, after a hearing, that 
appellant's refusal to answer was without justification and that, 
in the absence of the requested information, it could not determine 
that a grant of the applications would serve the public interest 


(J.A. 97-102). The underlying circumstances are as follows: 
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On March 30, 1956 appellant filed an application for renewal of 
his first-class radiotelephone operator's license which was due to 
expire on May 23, 1956 (J.A. 93, 1-2). Om April 24, 1956, the Commission 
wrote appellant that it had "determined that it mst have additional 
information before taking action with respect to your application" 
(J.A.44). A questionnaire was attached to the letter and appellant 
was requested to answer, under oath, the following (J.A. 44-45): 

1. Are you now or have you ever been a member 
of the Commmist Party? If the answer is 
yes, give dates of membership. 

Are you now or have you ever been a member 
of any organization or group which advocates 
or teaches the overthrow of the Government 
of the United States, or of any political 
subdivision thereof, by force or violence? 


If the answer is yes, list the organization 
or group and give the dates of membership. 


The Commission's letter advised appellant that he could submit any 


additional statement of information he might desire and that his failure 
to file the information requested would constitute grounds for the dis- 
missal of his application pursuant to Section 1.381 (mow Section 1.71(d)) 
of its Rules (ibid.). 

On May 10, 1956 appellant's counsel wrote the Commission that he 
could find no authority in Rules for the questions asked of appellant 
(R. 24). The Commission replied on May 16 that its authority derived 
from Section 303(1)} of the Communications Act and afforded appellant 
an additional period within which to answer the questions (J.A. 45-46). 
On June 7, 1956 the American Civil Liberties Union of Northern 
California advised the Commission that it represented appellant who 


desired to proceed with his application but took the position that the 
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questions were not "pertinent, relevant, legal, or const Leactonal® 
(J.A. 28). This letter further suggested that action on appellant's 
application be postponed until after final disposition of the then pending 
Travis Lafferty case, in view of the similarity between the two cases 
(J.A. 94, 47). Following other correspondence, the Commission advised 
appellant that his operating authority under the radiotelephone license 
in question would remain in force pending disposition of! the proceedings 
on his renewal application (J.A. 94). 

On March 18,1957, appellant filed an application for renewal of 
his first-class radiotelegraph operator's license, which) had expired on 
March 5, 1957 (J.A. 6-8). The Commission requested appellant to execute 
and return a questionnaire identical to that set forth ahack (J.A. 95). 
Appellant declined to answer on the same grounds and requested that 
this application also be held in abeyance pending the oupeome of the 
Lafferty case (J. A. 95, 49-50). Appellant's further request that his 
authority to operate under the radiotelegraph license be continued in 
effect was denied by the Commission on the ground that appellant had 
permitted the license to expire before applying for renewal (J.A. 95). 

On May 22, 1958, the Commission advised appellant that it had 
concluded its proceedings in Lafferty and had reaffirmed its position 
that such questions mst be answered by applicants for radio operator's 


licenses (J.A. 53). A copy of the final decision in Lafferty was. 


enclosed (J.A. 53, R. 217-229). The Commission there determined that 


questions as to Commnist Party membership are relevant and appropriate 
to the qualifications of an applicant under Section 303(1) of the Com- 


munications Act in view of the strategic position occupied by Commission 


al as 
licensed radio operators in vital aspects of defense commnication and 


the opportunities for activities inimical to the national interest 


(R. 224). By way of example the Commission stated (ibid.): 


Some of the situation in which this might occur 
are readily apparent; a "subversive" operator 
operating a broadcast station might fail to 

invoke CONELRAD procedures in time of air attack, 
thus permitting the station to be used as a 
homing device by enemy aircraft; he might delib- 
erately sabotage the transmitting apparatus he 

has been employed to operate and maintain (and in 
many cases only licensed operators may operate or 
maintain essential high-powered transmitting 
equipment); oz such an operator might utilize such 
equipment for transmitting clandestine messages for 
espionage or subversive purposes, or for sending 
out false and misleading messages to confuse the 
public with similar ends in view. 


The Commission further emphasized that its decision in Lafferty did not 
involve any determination as to whether a license would be denied because 
of past or present membership in the Commmist Party, but went only to 
the lawfulness of the questions and the effect of a refusal to answer 


(R. 221-222). It stated (ibid.): 
Had Lafferty provided the requested informatior, 
and had the Commission questioned whether the 
public interest would have beer served by grant- 
ing the licemse, a hearing upon issues other 
than those specified in the present proceeding 
would have been ordered. In such a hearing 
Lafferty could have shown, inter alia, both his 
personal lack of scienter of the nature of any 
organization, if any, with which he may have been 
affiliated, as well as the significance of such 
affiliations, if any, in the light of all the 
facts, to the paramount question of whether a 
renewal of kis license would serve the public 
interest. 


The Commission also stated that in "such a hearing the administrative 
process would have provided full opportunity for testing the material- 


ity of information relevant to his operator qualifications" (R.769-770). 
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In its May 22, 1958 letter to appellant enclosing the Lafferty 
decision, the Commission again requested answers to the questions and 
advised him that if no response or request for hearing was received by 
July 1, 1958, his application would be dismissed pursuant to Section 
1.71(d) of the Rules (J.A. 53). On June 17, 1958 counsel for appellant 
requested "a hearing in the matter of the renewal of Mr.| Cronan's radio- 
telephone operator license" (J.A. 44). Although no hearing request was 
made with respect to the radiotelegraph license, the Commission assumed 
that one was intended and designated both applications for hearing on the 
following issues (J.A. 96, 92-93): 

(1) To determine whether William C. Cronan failed 
to answer lawful questions with respect to his 
qualifications to be a licensee which the Commis- 
sion has directed him to answer under oath; 

(2) To determine in the light of the evidence 
adduced under Issve 1 whether William C. Cronan 
possesses the necessary qualifications to hold 

a radio operator license. 


At the hearing, appellant sought to ascertain from Commission 


counsel what information the Commission had in its files which caused 


it to select appellant to receive the questionnaire (Sele 37). Commission 


counsel objected on the ground that such information was not relevant 

to the above hearing issues although it would be relevant to any hearing 
on the merits in the event appellant answered the ehaeons (J.A. 38-39). 
The Examiner sustained the objection (J.A. 38-42). During the hearing 
appellant was again afforded an opportunity to answer the questions, 

but refused until the "legality" of the questions was first established 


(J.A. 96, 28-29, 30-31). 
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Following proposed findings and briefs by the parties, the Examiner 
on March 93, 1959, released an Initial Decision looking toward denial of 
appellant's applications (J.A. 59-88). Exceptions and supporting briefs 
were filed by the parties (J.A. 88-89). On May 2, 1960, the Commission 
released its Decision determining that appellant's refusal to answer was 
unjustified and dismissing his applications pursuant to Section 1.71(d) 
of the Rules (J.A. 92-102). 
The Commission reaffirmed the lawfulness of the questions on the 
basis of its decisinns in Lafferty ard Morton Borrow (J.A. 97-98, R. 
216-245). It rejected appellant's contentions that he had been denied 
due process or a fair hearing because, as appellant charges: (1) the 
Commission proceeds on a case-by-case basis in asking the questions rather 


than by a rule requiring such information upon all applicants (J.A. 100- 


101), (2) the burden of proving ultimate entitlement to a Ere Le on 


the applicant (J.A. 100), (3) appellant's technical qualifications and 
record of no v iolations of Commissicn rules were not considered sufficient 
here to make out a case for renewal (J.A. 99), and (4) the information which 
led the Commission to ask the questions was ruled to be irrelevant to the 
hearing issues (J.A. 100, 96-97). The Commission concluded that appellant's 
refusal to answer the questions was unjustified and precluded an affirmative 
determination that a grant cf his applications would serve the public 
interest. 

From the consegyent order of dismissal appellant took the instant 
appeal. On June 17, 1960 the Court, with the Commission's consent, stayed 
the effectiveness of the order of dismissal pending disposition of the 


appeal or further order of the Court. 


ay ae 


SUMMARY OF ARGUMENT 


The Court's ddcision in Morton Borrow v. Federal Comminications 
Commission, Case No. 15,473 (decided June 30, 1960), upheld the Commission's 
authority, under Section 303(1) of the Commmications Act and the First 
Amendment, to ask applicants for station operator's licenses the questions 
here at issue and to dismiss applications, following a hearing, because of 
a refusal to answer. The procedures followed by the Commission, or 
available to appellant had he answered the questions, meet the requirements 
of Due Process. The Commission subjected appellant's min biegeion to the 
same test of character qualification imposed on all soph aire. pursuant 
to the published provisions of Section 1.71 of its Rules. In determining 
whether an applicant meets this test, the Commission is not restricted to 
questions appearing on the application form or prescribed by rule. 

The Commission's procedures do not require appellant to disprove 
unrevealed charges. Had appellant answered the questions, any hearing 
on the merits of his qualifications would have afforded the rights of 
apprisal, confrontation and cross-examination. Under such circumstances, 
the Commission was not required to disclose any adverse information in 
its possession as a condition precedent to merely asking ihe questions. 
Nor was such information relevant to the particular issues heard here, 
which were not to determine whether appellant should be denied a licerse 
because of membership in the organizations inquired bones Sut went 


solely to the question cf whether he was qualified to be a licensee in 


the light of his refusal to answer the Commission's inquiry. 
| 
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ARGUMENT 
THE COMMISSION'S ACTION IN DISMISSING APPELLANT'S 


APPLICATIONS FOR RENEWAL OF OPERATOR'S LICENSES 
BECAUSE OF HIS UNJUSTIFIED REFUSAL TO ANSWER 


QUESTIONS RELEVANT TO HIS QUALIFICATIONS IS VALID 
AND PROPER. 


The Commission's action in dismissing appellant's applications for 
renewal of operator licenses, because of his unjustified refusal to answer 
questions as to membership in the Commmnist Party or in organizations 
advocating the violert overthrow of the Government, is a valid and proper 
exercise of its authority to determine the qualifications of radio operators 
pursuant to Section 303(1) of the Communicatiors Act and Section 1.71 of 
its Rules and Regulations. Morton Borrow v. Federal Commnications Commis- 
sion, Case No. 15,473, decided June 30, 1960; Federal Communications Com- 
mission v. WOKO, Inc., 329 U.S. 223, 227; Lerner v. Casey, 357 U.S. 468; 
Betlan v. Board of Education, 357 U.S. 399. The facts and issues in this 
case are substantially the same as those which were before the Court in 
Borrow. To the extent that appellant challenges the Commission's statutory 
authority to make such an inquiry (Br. pp. 9-19) and claims infringement 
of the First Amendment (Br. pp. 29-30), we submit: that the Borrow decision 
is controlling and correct for the reasons stated in the Commission's 
brief in Case No. 15,473, pp. 14-33, 49-65 = 

The Court saw "no procedural defects * * * in the proceedings" in 
Borrow (S1.0p. p.3) and the same procedures were followed here. However, 


since appellant advances a number of procedural contentions (Br. pp 19-28), 


1/ Appellant's brief (p. 21, 2.2) reflects his familiarity with the 
Commission's brief in Borrow. 
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which were not pressed by the applicant in Borrow, we show below that the 
| 


Commission's procedures are not violative of Due Process, or of the 


Administrative Procedures Act, as appellant asserts. 


Contrary to appellant's contention (Br. p. 20, 25-26), the Commission 


has not subjected his application to a test not generally applied to other 
applicants or required him to resort to unpublished procedures. Section 
1.71 of its Rules, which is published in the Federal hagleter (22 F.R. 
10981, December 28, 1957; 23 F.R. 1828, March 12, 1958), provided that no 
license will be issued except where the applicant "is found qualified in 
respect to citizenship, character, and physical condition", that additional 
information may be required where doubts arise as to chusactes qualifica- 
tions, and that failure to respond to a request for additions’ information 
will be cause for dismissal of the application (App. Br. 'p.6). In deter- 
mining whether an applicant meets this test, the Ceosiseion is not restricted 
to questions appearing on the application form or prescribed by rule. 
Mester v. United States, 70 F. Supp . 118, 121-122 (E.D.N.Y.), affirmed 
332 U.S. 749, 820. Section 403 of the Commnications Kat gives the 
Commission "full authority and power at any time to inatdtate an inquiry, 
on its own motion, in any case and as to any matter or thing * * * concern- 
ing which any question may arise under any of the wubvlaiods of this Act 

* * *," Where the Commission is unable to determine, from the face of 

the application form or from any other information in its possession, 

that an applicant has the necessary character qualifications, "examination 
of the applicant is proper not only as to matters rateed tn the form but 
also as to matters suggested by independent information which the Commis- 


sion possessed, subject. only to the limitation of relevancy to the 
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application being considered" (Mester, supra, 70 F. Supp. at 122). The 
questions asked here are clearly relevant to the character qualifications 
of radio operators to utilize radio equipment in the public interest. 
Borrow case, supra. The choice between proceeding by general rule or on 
a case-by-case basis is a matter lying primarily within the discretion of 
the Commission. Securities & Exchange v. Chenery Corp., 332 U.S. 194, 203; 
Logansport Broadcasting Corp. v. United States, 93 U.S. App. D.C. 342, 345; 
210 F. 2d 24, 27. The Commission's decision to seek supplementary informa~ 
tion as to character qualifications on a case-by-base basis, is reasonable 
and appropriate in view of the miscellaneous factors which may enter irto 
a determination of this nature and the difficulty of delineating in advance 
what information may be pertinent to the public interest in any particular 
case (R. 101, 235). 

Moreover, in seeking supplementary information as to character 
qualifications, the Commission was nct "requiring appellant to disprove 
unrevealed charges against him" or demanding an "expurgatory political 
oath" as a condition to the grant of a license, as appellant asserts 
(Br. pp. 21, 25). It: advised him that an affirmative answer would not 


per se result in denial of his application and that, in the event the 


Commission was not satisfied with his answer, he would be entitled to a 


full hearing at which scienter would be a relevant factor and the signif- 
icance of any affiliation would be appraised im the light of all the facts 
in determining. whether a grant of his applications would serve the public 
interest (J.A. 53, R. 221-222). It further advised him that the admin-~ 
istrative process in such a hearing would provide "full cpportunity 


for testing the materiality of information relevant to his operation 
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qualifications", including the traditional safeguards of apprisal, confront- 
ation and cross-examination. In cases of this nature, so that the applicant 
will be "completely and thoroughly informed as to the evidentiary showing 
which" he will be required to meet, the Commission directs its counsel to 
commence with the introduction of evidence and requires the applicant” "to 
refute specifically only those matters on which probative evidence was 
already introduced" in the course of Commission cogunel x weceniestion, 
Dispatch, Inc., 13 Pike & Fischer, R.R. 237, 244. socauveds Section 402(d) 
of the Commnications Act would require the Commission to incorporate in the 
record all evidence considered by it in entering any ordes denying an apzii- 
cation upon a finding of disqualification on the merits. | 

Appellant's further contention (Br. pp. 23-24) that Due Process 
required disclosure of any adverse information in the possession of the 
Commission as a condition precedent to askizg the queactenns is without 
merit. The Commission at that point was not asking appellant to prove or 
disprove anything but merely seeking information from one who best could 
give it. It asserted, with the reasons set forth at length in Lafferty 
(R. 222-224), the relevance of the inquiry to its statutory duty of deter~ 
mining whether applicants are qualified to operate radio dendioment in the 
public interest. Appellant did not claim any inability te answer the 
questions, which were clear and definite, and the {arormarton required 
for a reply was entirely within his possession. Moreover, the Commission 
invited appellant to submit ary additional explanatory statement or 
information he might desire with respect to his answer. obviously, no 


tenable argument can be made that appellant was entitled to vary the 


nature of his reply or the extent of his candor according to his knowledge 
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of what information the Commission possessed. Under the circumstances 
here, fairness to appellant does not require disclosure as a prerequisite 
to a mere inquiry. 

Section 403 of the Communications Act imposes no requirement of 
disclosure on the Commission's investigatory power, and investigatory 
procedures in general do not entail the rights of apprisal, confrontation, 
or cross-examination. Hannah v. Larche, 363 U.S. 420, 445-449; Liveright v. 
United States, Case No. 13,871, June 18, 1960, S1. Op. p.10. In order to 
"prevent the sterilization of investigations by burdening them with 
trial-like procedures" (Hannah v. Larche, 363 U.S. at 448), it is necessary 
to distinguish between the Commission's initial investigatory functions 
and subsequent adjudicatory proceedings involving the grant or denial of 
a license. While any denial of license upon a finding of disqualification 
must be based on substantial evidence of record and not on undisclosed 
information, an administrative agency normally may “investigate merely on 
suspicion that the law is being violated, or even because it wants 
assurance that it is not." United States v. Morton Salt Co., 338 U.S. 632, 
642-643; Stahiman v. Federal Commnicatiors Commission, 75 U.S. App. D.C. 
176, 179; 126 F. 24 124, 127; Federal Commmications Commission v. Cohn 
154 F. Supp. 899 (E.D.N.Y.) Since the Commission's procedures contemplate 


disclosure of any adverse information in any hearing on the substantive 


merits of qualification, such procedures are not defective because dis- 


clesure is not afforded at the initial investigatory stage. "'The demands 
of due process do not require a hearing at the initial stage or at any 
particular point or at more than one point in an administrative proceeding 


so long as the requisite hearing is held before the final order becomes 
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effective.'" Inland Empire Council v. Millis, 325 U.S. 607, 710. 
Having "blocked from the beginning any inquiry into his Commnist 
activities" (Beilan v. Board of Education, 357 U. S. 399, 405), appellant 


is not in a position to complain because information in the possession of 
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the Commission was deemed irrelevant to the particular issues heard here. 
Appellant did not seek to enlarge or modify the issues designated for 
hearing as permitted by Section 1.141 of the Commission's ‘ies. Such 
issues (supra, p.5) had nothing to do with the question SE videken appellant 
was qualified to be a licensee in the light of past or present membership 

in the Commmist Party or in an organization advocating the violent over- 
throw of the Government. They were designed solely to determine whether 

he had refused to answer lawful questions propounded by the Commission and 
he was qualified for a license in the light of his metusall £0 answer. 

By applying for a radio operator's license, appellant undertook ebligations 


of "frank, candid, and honest disclosure of the facts as to Lhis/ quali- 


fications deemed by the commission essential to enable the commission to 


act within its powers" (Great Western Broadcasting Association v. Federal 


Commnications Commission, 68 App. D. C. 119, 121; 94 F. 24 244, 246 ). 


2/ Appellant's assertion that he was precluded from adducing evidence 

on this subject is actually the same as his contention that the Commis- 
sion declined to disclose the material in its files (Br. pp. 23-24). 
During the hearing appellant called Commission counsel as a witness and 
sought to question him concerning the information in the Commission's 
files (J.A. 34-40). Objections to the questions were sushained on the 
ground of irrelevancy (J. A. 38, 39-40). Appellant also requested an 
order directing the Secretary of the Commission to divulge such informa- 
tion, which was likewise denied on the ground that the information was 
irrelevant (J. A. 41). Apart from these indirect attempts to obtain the 
information which the Commission ruled was irrelevant to the particular 
hearing issues, appellant points to no cther respect in which he was 
precluded from adducing evidence. 


io Ate 
Since withholding of pertinent information requested by the Commission is 


in itself a sufficient ground for dismissal of an application under Section 


1.71(d) of the Rules and Federal Commnications Commission v. WOKO, Inc., 


329 U.S. 223, 227, there was no necessity for the Commission to determine 
whether appellant was otherwise not qualified to be granted a license. 

By the same token, the Commission acted within its permissible discretion 
in ruling (J.A. 99) that appellant's technical qualifications and record 
of no violations of Commission rules were not material to the instant 
issues and did not make out a prima facie case for renewal. Federal Com- 


munications Commission v. WOKO, Inc., 329 U.S. at 228. 


CONCLUSION 
For the foregoing reasons, it is respectfully submitted that the 


Commission's action is valid and proper and should be affirmed. 


Respectfully submitted, 


JOHN L. FITZGERALD> 
General Counsel 


MAX D. PAGLIN, 
Assistant General Counsel 


RUTH V. REEL, 
Counsel 


Federal Commmications Commission 
Washington 25, D.C. 


October 5, 1960 
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APPENDIX 
The additional relevant provisions of the Communications Act of 
(48 Stat. 1064, as amended, 47 U.S. C. 151, et seq.) are as follows: 


Sec. 402(d) Upon the filing of any such notice of appeal the 
Commission shall, not later than five days after the date of 
service upon it, notify each person shown by the records of 

the Commission to be interested in said appeal of the filing 

and pendency of the same and shall thereafter permit any such 
person to inspect and make copies of said notice and statement 
of reasons therefor at the office of the Commission in the city 
of Washington. Within thirty days after the filing! of an appeal, 
the Commission shall file with the court the record! upon which 
the order complained of was entered, as provided in Section 2112 
of Title 28, United States Code. 


* * * * * * 


Sec. 403. The Commission shall have full authority and power 
at any time to institute an inquiry, on its own motior., in 
any case and as to any matter or thing concerning which 
complaint is authorized to be made, to or before the Commis- 
sion by any provision of this Act, or concerning which any 
question may arise under any of the provisions of this Act, 
or relating to the enforcement of any of the provisions of 
this Act, The Commission shall have the same powers ard 
authority to proceed with any inquiry instituted on its owr. 
motion as though it had been appealed to by complairt or 
petition under any of the provisions of this Act, including 
the power to make and enforce any order or orders in the 
case, or relating to the matter or thirg cor.cerning which 
the inquiry is had, excepting orders for the payment of 
money . 
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Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
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ON APPEAL FROM A DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


LAWRENCE SPEISER 
c/o American Civil Liberties Union 
1612 Eye Street, N. W. 
Washington, D. C. 


SHIRLEY FINGERHOOD 


20 East 46th Street 
New York, New York 


ALBERT BENDICH, Staff Counsel 
American Civil Liberties Union 
of Northern California 
503 Market Street 
San Francisco, California 


Counsel for Appellant 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,760 


WILLIAM C. CRONAN, 


Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


ON APPEAL FROM A DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR APPELLANT 


ARGUMENT 


In answering Appellant's argument that he has been denied a radio 
operator's license without due process of law, Appellee contends that 
the Commission would have given Appellant a hearing in which due pro- 
cess requirements would be met, if he had complied with the procedures 


which he considers unauthorized and unconstitutional. 
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Appellee states that at such a hearing Appellant would be required 
only to refute evidence introduced by the Commission. It is submitted 
that prospective regard for procedural safeguards cannot save the action 
taken by Appellee from the taint of unconstitutionality. Appellant has 
been asked questions not asked of other applicants for radio operator's 
licenses without disclosure of the reason for the inquiry. In effect, the 
Commission has placed the burden of refuting unknown charges on Ap- 
pellant. It has wrongfully denied Appellant a license for his failure to 


comply with an unauthorized procedure which violates his rights. 


Appellee's position that the due process requiremenis which con- 
cededly must be afforded Appellant at a future hearing, need not be 
complied with in the procedure in issue herein is based on its erroneous 
belief that it has been "merely seeking information." Appellee asserts 
that its inquiry to Appellant was part of its investigatory function, not its 
adjudicatory function. 


Hannah v. Larche, 363 U.S. 420, a recent Supreme Court decision 


relied upon by Appellee, conclusively refutes Appellee's position. In 
upholding procedures employed by the Civil Rights Commission, an in- 
vestigatory body without power to adjudicate, the Supreme Court pointed 
out that the Commission does not have the function of Appellant in the 


instant case: 


"(Its) function is purely investigative and fact- 
finding. It does not adjudicate. It does not hold trials 
or determine anyone's civil or criminal liability. It 
does not issue orders. Nor does it indict, punish or 
impose any legal sanctions. It does not make deter- 


minations depriving anyone of his life, liberty or prop- 


erty. In short, the Commission does not and cannot 

take any affirmative action which will affect an individual's 
legal rights, The only purpose of its existence is to 

find facts which may subsequently be used as the basis 

for legislative or executive action." 363 U.S. at p. 441 
(emphasis added). 
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The Court described the procedures required of government 


agencies engaged, as the Federal Communications Commission in the 


present case, in licensing: 


"(W)hen governmental agencies adjudicate or make 
binding determinations which directly affect the legal 
rights of individuals, it is imperative that those agencies 
use the procedures which have traditionally been as- 
sociated with the judicial process. On the other hand, 
when governmental action does not partake of an adjudica- 
tion, as for example, when a general fact finding investi- 
gation is being conducted, it is not necessary that the 
full panoply of judicial procedures be used." 363 U.S, at 
p. 442. 


The Court made a clear distinction between the adjudicatory func- 
tions of government agencies with which we are concerned and to which 
the Administrative Procedure Act applies, and the fact finding function 
of such agencies reviewed in the cases cited by Appellee in its brief: 
Federal Communications Commission v. Cohn, 154 F. Supp. 899 (E.D. 
N.Y.); Stahlman v. Federal Communications Commission, 75 U.S. App. 
D.C. 176; United States v. Morton Salt Co., 338 U.S. 632. 


In discussing Greene v. McElroy, 360 U.S. 474, the Court, in ef- 
| 
.fect, answers Appellee's argument that it is engaged in an investigation 
pursuant to its authority under Section 403 of the Communications Act: 


"The governmental action there reviewed was 
certainly of a judicial nature. The various Security, 
Clearance Boards involved in Greene were not 
conducting an investigation; they were determining — 
whether Greene could have a Security clearance - a. 
license in a real sense, and one that had a significant 
impact upon his employment. By contrast, the Civil 


Rights Commission doesnot make any binding orders or 
issue 'clearances' or licenses having legal effect. 
363 U.S. at 452 (emphasis added.) 


Here, as in Greene, the Commission was not conducting an inves- 
tigation. It was determining whether or not Appellant could have a 
license which was a prerequisite for employment. It is imperative that 
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“procedures which have traditionally been associated with the judicial 


process" be employed. As they have not been employed by the Appel- 


lee, its action violates the due process requirements of the Constitution 
of the United States. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 


Commission's action is invalid and improper and must be reversed. 


Respectfully submitted, 


LAWRENCE SPEISER 


c/o American Civil Liberties Union 
1612 Eye Street, N. W. 
Washington, D. C. 


SHIRLEY FINGERHOOD 


20 East 46th Street 
New York, New York 


ALBERT BENDICH, Staff Counsel 
American Civil Liberties Union 
of Northern California 


503 Market Street 
San Francisco, California 


Counsel for Appellant 
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No. 15,760 


WILLIAM C. CRONAN, 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee. 


APPEAL FROM THE 
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JOINT APPENDIX 


Application of William C, Cronan for renewal of first class 
radiotelephone operator's license, Filed March 20, 1956 


Application of Cronan for Renewal of first class radiotelegraph 
operator's license, Filed March 18, 1957 


Transcript of Hearing, October 16, 1958 [Excerpts] 


Proceedings 7 


Witnesses: 


William C. Cronan 
Direct . . 
Cross : 


John H, McAllister 
Direct , . . 


Commission Exhibit #1 - Cover letter & Questionnaire, 
Sent to Cronan April 24, 1956, Exhibit Filed Oct. 16, 1958 


Commission Exhibit #3 - Letter from Commission to Cronan's 
Attomey, dated May 16, 1956, Exhibit filed Oct, 16, 1958 . 


Commission Exhibit #4 - Letter from American Civil Liberties 
Union ("ACLU") to Commission and Authorization from 
Cronan, Received June 12, 1956, Filed Oct, 16, 1958 


Commission Exhibit #5 - Letter from ACLU to Commission, 
Received Oct, 25, 1956 - Filed October 16,1958. ‘ 


Commission Exhibit #8 - Letter from ACLU to Commission and 
Authorization from Cronan, Received June 19, 1957, 
Filed October 16, 1958 " < ‘ . ‘ ~ 


Commission Exhibit #9 - Letter from Commission to ACLU, 
Dated June 24, 1957, Filed October 16, 1958 : j 


Commission Exhibit #10 - Letter from Commission to Cronan 
Warning Him that his Rediotelegraph Operator's License 
Has Expired, Dated September 18, 1957, Filed Oct, 16, 1958 


Commission Exhibit #11 - Letter from Commission to ACLU 
and Questionnaire, dated May 22, 1958 - Filed Oct, 16, 1958 


Commission Exhibit #12 - Letter from ACLU to Commission 
Requesting a Hearing for Cronan, Received June 20, 1958. 
Filed October 16, 1958 . . F Fy 


Order of Hearing Examiner Correcting Transcript. Released 
November 19,1958 . 2. . 2 2 «© «© « 


Initial Decision of Hearing Examiner and Certified Mail 
Receipts. Released March 9, 1959 Sain Sie. 


Exceptions to Initial Decision, Filed by ACLU on behalf of 
Cronan June 10, 1959 ee ie eS 


(ii) 
INDEX 
(Cont"d.) 
Record 


Page 


Exceptions to Initial Decision of Hearing Examiner. 
Filed by Field Engineering June 10, 1959 : ‘ 169 


Commission Decision in the Matter of William Cronan, 
Released May 2, 1960 ae) aka Aa a 

Notice of Appeal from a Decision and Order of the 
Federal Communications Commission and Statement 
of Reasons Therefor z 


Prehearing Stipulation, Filed July 7, 1960 


Prehearing Order, Filed July 7, 1960 


1 
[1] 
MAR 30 1955 


FCC Form 756 UNITED STATES OF AMERICA | 4 Form-p pp 


QRevis+d Nov. 1952) FEDERAL COMMUNICATIONS COMMISSION : Budget Butav i Sietoe0, 6 
APPLICATION FOR RADIO OPERATOR LICENSE OR PERMIT Ss: 
(Other than Amateur) . 
(Submit one signed copy to nearest FCC office with one copy of FCC Form 756-B) 


1. Full nome (print) _\ i ide { anw\ Brae ee = RO N A N. 


(First came) Mi laa a Siceartamnene (7 


Ser ne 77) MOFFV ZZ Sly AW LANCE, CALIF. 


renee 
3. Permanent address Sean an 7 €_ 


4. Place of birth _.s ey Ar. [NY 


a oe physical defects as follows. ............... 
fo have of do no have) (Blindness, acute “deatoess, ‘speech “jmpediaeat, aay “Say ober) 


Te (G) Von cpeoad a, citizen of the United States by birth. 
(Am of am not)” E 


i | 
(b) lam a citizen of the United States by naturalization of my eden ices caskeg yee Muncie Rc A Pe ae 
husband! (if bushand or parent, give name) 


granted by -Jocated ot 


(Court of isstisace 


Coertificate Now ocecscscscscscecseeereenreereeeeeee 


sce > TY 


(c) | have a certificate of derivative citizenship, No. ........-........ 9 FSSUE OM o.eeeeeereerceeen sty 


(d)\ am a citizen of the United States by reason of the following WEYIBY Seen) 


8. Hove you received any convictions in the following respects? (write yes or no . 3 

(2) Conviction of any crime for which the penalty imposed was a fine of $500 or more, of an imprisonment of 
more than one year. 

(b) Conviction of any one or more of the following: (1) Treason, (2) Attempting by hice or other means to 
overthrow the Government of the United States, (3) Bearing arms against the United States, (4) Desertion 
from the military or naval forces of the United States in time of war, (5) Leaving the United States in 
time of war or national emergency in order to evade or avoid military duty. 


Furnish details with respect to such convictions on seporcte sheet unless you hove received an operator's license after 
having reported such convictions to the Commission. ! 


9. | hereby apply for: 
7 New license or permit of oo cecscccsssss vsssusnn 61083, Present iheeaie document in 


same group (radiotelegraph or rady telephone): if ony: y, seehed 
Renewed license or permit of L-PeO7*e. LET class. Present license document attached. 


Verification Cord Form 75&F. License Limsn if aay. ‘attached. ; 
Endorsement Leff ekPatte® § Nt ar an ot A, ees = 
xplain o¢ identify i 


© Duplicate of . The original wos| mutilated 
and is attached, or was lost or destroyed as follows . 


If lost, reasonable search has been made for it. If later found the original or duplicate will be 
returned for cancellation. The service herein shown was obtained under the license. 
© Replacement license of ... class due to name change. License 
document and court order or other record of change are attached. 
10. | now hold or have held within 5 years radio operator license(s) as follows: (If none, ae state.) 
Endorsements Number, tf any a 
:7esk Pl-(2-837._ 5/2 
mee 


months, If 80, it WaS FOr cecsnessnceeremneeeeneentnsttunsannennseennense 


——""" sce ot examination) 


[2] 
[ 2] 


12. The following is an exact copy of the service record, if any, appearing on my license document or permit: 
—_—— ee oo———— = 


f£ dIP QR OTHER STATION CERTIFIED BY— 

8ERVICE 
or 

nsatisiactory) 


Later Per tation licenses, master, manager, OF a 
_S-23- Sihyes)_saris| DAA GSOE SD TR EoroR 


Name and Trts 


13. To be completed only by app icanté Tor new, 
operator permits. 


Do you hereby certify that you have need for the license or permit herein applied for; that you can transmit and receive spoken 
messages in English; that you can keep at least a rough written station log in English or in some other language in general use 
that can be ily translated into English; that you are familiar with the provisions of treaties, laws, rules and regulations govern- 
ing the authority granted under the license or permit herein applied for; and that you understand that it is your responsibility 
to keep yourself currently familiar with all such provisions? seo sete 
Norz.—Neither the above declaration nor the issuance of any restricted radiotelephone operator rmit based thereon 
shall relieve the applicant from qualifying by examination on any subject matter covered by the declaration when making 
application for any operator license or permit for which examination on any subject matter is required. 


APPLICANT’S CERTIFICATION 


granted. 


Section 35 (A) of the United States Criminal Code makes {t a criminal s 
offense, panishable by a maximum of [6 years’ imprisonment, $10,000 One, or = 
Doth, to make « falee atatement or representation to any department or A A e\.™ 


‘. 
agency of tbe United Statse an to any matter! within the juriediction ofany > (Signature of applicant) 
department or agency of the United States. 


(The blanks below to be filled in only by examining officer or issuing office) 


D New “i 
(Examination date) Passed 


EXAMINATION{O Renewal CODE TEST {8 Falcd ee 
0 Not required Not required ELEMENTS 


oe) ae eee Netited of 
es! meeelen.. 1a fc i (Sled 
A U 

‘ TELEGRAPH AND O Renewed 
LICENSE ENDORSEMENT LICENSE (C1) Duplicate 
DOCUMENT i DOCUMENT] 5 Replacement 
OR PERMIT acement RADAR {0 8 pIscemen 
Reresued Duplicate ENDORSEMENT ENDORSED\D Reissued Duplicate 


SPEECH TEST { 


(Signature of issuing officer) 
@U. 5, GOVERNMENT PRINTING OFFICE ; 1933 © - 236237 


BEST COP’ 
from the origit 


(tvpatnyy 


*ponssy 


¥ OvOZ HBO>s 'O 


oAeYD Up, ZoRE aE SUT, pate) 


77) op ~eacoe,— 


ty 


2-2GL usogr PayQ UOFPLOFS PAO A jadamasuoona Ivi93ds 


UNOMVUIdXS © 3WIL GNV 31¥0 


‘AWIL GHYVONVLS NU31S¥3 "WV X9019.0 FauHI LV 


eer "ee Ken 


‘NOSU3d YFHAO ANY O1 GIYNIISNVYL ISIMYIHLO YO GINSISSY 38 TIVHS NI 


Yepertsare 3uy 'SHOLVYGdO O1OVY NOdN ONIGNIG JYVY HOIHM ‘NOISSIW 
"SuadYO TV ONY ‘AYOLYNOIS SI S31V1S GALINA 3HL HOIHM O1 SHILV3UL 


9S6T ‘ez Sen 


“epUIOFTTeD “oospouwry ueg — “30NvNSSI JB 31V0 ONY advId 


23H OL 03141LY39 SLHOIY, 3H BON 3SN3IPWLSINL YAHLIIN 
"NIZU3H VINA NI LNO 13S ATIW31dIDIdBHONOHL S¥ 40303H 


WOD SNOILVIINNWWOD 1¥83034 3H1 30 SNORE S32 1NY 
ONY 'SU30HO 3AILND3X3 'SLDV JAILVISIOIT T1V 40 ONV 4O3B3HL 


SNOILIONOD ONY SWH31 3H1 ONY ‘OJONIWY SV ‘PEGE 40 19¥ SNOLIYDINNWAWOD 3H1 40 ALINOHLNY FHL YIONN GILNVYS SI 3SN3IIT SIHL 
*ALUWd ¥ SI S3LV1S G3LINN JHL HOIHM OL ALV3UL ANY ONY S3LV1S G3LINN 3HL 40 31M1VLS ANY ‘NOISSINWOD SNOILVSINNNWOD 


v439034 3HL 4O SNOLLYINOIY ONY S37NY ‘SHIOHO 3H1 Y3IGNN QIIVA St 3SN39I1 4O SSV1D SIHL HOIHM YO4 SNOILVLS Old¥Y O3SN3910 


dO S3SS¥1D 3HL 31V¥9dO O1 'NO3INIH O39VId IN3IWFSYOONT TvID3adS 


xe ee ee) NYNOUD 0 NVITIIN: 


(9891513495 OUOYdO/O,0/pey |B419U0D) 


SSVI) LSali 


TONG SO DVSEAIO TINOHKEDRCHE OFONGT 


LE8~eT* Td 


VMAELNIIN 


ANY OL 193f6NS ‘G3ZINOHINY ‘YOLVUIdO OlGVY G3SNIDI1 V¥ St 


ae SPY UY yp. 


eae 
Pe, < 


1 


| 


f AVAILABLE 


from the origin 


WARNING 


FOR YOUR OWN PROTECTION, BE SURE THAT THE RADIO EQUIPMENT IS COVERED BY A CURRENTLY VALID RADIO STATION LICENSE. 
A LICENSED OPERATOR OF THE PROPER CLASS MUST BE RESPONSIBLE FOR THE PROPER FUNCTIONING OF THE TRANSMITTER. 


ALL LICENSED RADIG OPERATORS SHALL OBEY AND CARRY OUT THE LAWFUL ORBERS OF THE MASTER OR PERSON LAWFULLY IN 
CHARGE-OF THE SHIP OR AIRCRAFT ON WHICH THEY ARE EMPLOYED. 


PROHIBITIONS: UNAUTHORIZED OISCLOSURE OR USE OF MESSAGES. 
USE OF OBSCENE, INDECENT OR PROFANE LANGUAGE. 
FALSE OR DECEPTIVE SIGNALS OR COMMUNICATIONS. 
UNNECESSARY, UNIDENTIFIED OR SUPERFLUOUS COMMUNICATIONS. 
WILLFUL OR MALICIOUS INTERFERENCE WITH COMMUNICATIONS. 


KNOW YOUR CURRENT RADIO I.AWS, TREATIES, RULES AND REGULATIONS. THEIR OBSERVANCE WILL SERVE BOTH YOUR 
INTEREST ANO THE PUBLIC INTEREST. 


BEST COPY 


SERVICE RECORD 
This is to certify that the holder of this license has served as radio operator under my orders during the period named. 


s s CHARACTER OF TECHNICAL Ceatirico BY Ime 
HIP OR OTHER STATION 
cae Penioo Seavice PeRFonneo ceration Licens 
NANE Cate Letters Tvects} OF Enission (SATISFACTORY OR SIGMATURE TER, MANAGER, 
it. 


SanFrancisco gee Ae 


ATISFACT 
Calif. KALW —F-3 From May 23> 79 51 tg June 15 79 51 Sa Pie 


Oroville 
calif, A-3 From VUNC 20,9 91 jfarch 13 yg 52 


Margayd esata tYy Spf Fab. 27 49 52 


ion : 77 Frem IE, 
Southweat Airways Co.  6A3,2e1A2, ~~, 


South San Francisco AO, Al. From Abe 4 , 1962 , fo Octs 1 , 19.54, 


Berkeley, Calif. KPFA- F=3 Bion 


San Franoisoo, “ 
Calif i Era | From April 15 9 55 uy 15 P 195 
Oakland, 

Calif.  _-KLX KLXwFMAw3F3Fyop, MOY 5 19 58 | tg Sept 10, 79 56 


Sept 14 jg52  j, Octe 11 yg 52, 


Ris pee bens Pe ee EON oe AOS Lae Sera eae 
_.. From... 19 = (AD: 
See Ee Promsn eg eh ean toe st9e=, 
woe ae ot Bron oo OS ee II 


i ea Rath ie ee, Se ee pgp ices oe sn ay Dae lg ens a Die a 
C. Foam 2041A 


AVAILABLE | 


al bound volume 


| 


Name of Applicant (Type or print in ink) FCC Form 756B 
(To accompany |Form 756) 


. 


Address 
(Street and No.) 
~ 
SAN FRANCISCO 
(Place of birth) 
Applicant will not fill in blanks below this ine. 


Code El. No. Date | License No. and Endorsements 


U.S, GOVERNMENT PRINTING OFFICE = 16—~55734-2 


\\) 
JRaATNs cous 


rapa UNITED STATES OF AMERICA Form approved. 
1955 \ 1 FEDERAL COMMUNICATIONS COMMISSION Budget Bureau No. $>R080.7 


95 
WAR + ala FOR RADIO OPERATOR LICENSE OR PERMIT 


Other than Amateur) 


onettisen sonetied copy to free FCC office with one copy of FCC Form 756-8) 


1 Full aie Mic W VA Lan ee isha CRIOVAN | Buss uprateaes 
(First ‘pame) “(Middle ‘nae o "Joitialy (Last came 

> Mail address 7. Wee bier. Peer? fe ne Sra Lenwerse. o -12, Of, 
(Number) (Street) (City) ‘(Sem e) 

3. Permanent address ......... ae SAME = Lesaiahioispcduicteoaeh 


oaener} ages - evesovergeecgeaseses “igs eoserees: mia aie sseronere 


thats BURR eee. Panaeisoe. cmon aet UAE: 2 van AMIPZ 
(oath), (Day) (Year) 


6&1 aL o Y uuu Physical defects as follows ............. 


do nor have). 


7. (a) 1 a, citizen of the United States by birth. 


(Am of am aot) 


“"Uplinduess, acute dealocas, speech impediaeat, any ober) 


{b} 1 am a citizen of the United States by naturalization of myself granted by ppt ole 


LOCALE BL ceeccsecsusssesesseecsveceseressessessuesaserensnerenerscosecteseesaeesaueessicenseessanecauasssey seen eeeequecasacaunens 


Certificate of Naturalization pumber oo ssesensnneeeeeene 


(c) Lhold a Certificate of Citizenship, NUMbET one ee? issued on... egpggayee meee ni tn aes wn 
(date) 

(d){ am acitizen of the United States by reason of the following |. 

(Answer it Citizeosbip | is pot < based © on Secocae ¢ to , 3(9)4(0),08(C)) 
& Have you received any convictions in the following respects? (write yes or no ras 

‘a) Conviction of any crime for which the penalty imposed was a fine of $500 or more, or an imprisonment of more 
than one year. 

(b) Conviction of any one or more of the following: (1) Treason, (2) Attempting by force or otber means to overthrow 
the Government of the United States, (3) Bearing arms against the United States, (4) Desertion from the military 
or naval forces of the United States in time of war, (5) Leaving the United States in time of war or national 
emergency in order to evade or avoid military duty. 


FURNISH OETAILS WITH MESPECT TO SUCH CONVICTIONS ON SEPARATE SHEET UNLESS YOU HAVE RECEIVED j 
if AN OPERATOR'S LICENSE AFTER MAVING REPORTEO SUCH CONVICTIONS TO THE COMMISSION, 


9. Thereby apply for: 
( New license or permit of . ei una, €1888. Present license decument in same 
group (radiotelegraph or radiotelepbone) fe any, “attached. 
CO Renewed license or permit of .. bE Sheet ae Present license document attached. 


Verification Card Form 758- F. License document, if gee on 
[2 Endorsement 72.8. D hetecinte wee — @nm SEO. Serves. Qcalb rch OPT. 
(Explain ‘or eats 


( Duplicate of . dcatititiimentitiminiume, the original was mutilated and is attached, 
or was lost or bated as 5 fellows . 


If lost, reasonable search has been made for it. If later found the original or duplicate will be returned 
for cancellation. The service herein shown was obtained under the license. 
( Replacement license of . bieapieinic uti €1a3s due to name change. License document 
and court order or other record of apinge-s ere >aktanteds 
1G. . now hold or have held within 5 years radio operator license(s) as follows: (If none, so state.) 


Lee BERG ues L0Rt a2 PS f.. Paz 


it oo het 


(Have of have Bot) 
months. If so, it was for .. vonosessssseseererarasssenerenerersscesnterersssosesnecncrsscasves OLESB, CAKOD BE wverrsrorerrssereserrarreersrerntearcenennnertrerereeeeetes 


“(ate of examiaation) 


BEST COP" 
from the origit 


7 


[7] 


12. The following is an exact copy of the service record, if any, appearing on my’ license document or permi 


SHIP OR OTHER STATION CERTIFIED BY™ 


See 


Call Type(a) of SERVICE NAME AND TITLE 
PERIOD (Satiefactory or 
Unsatisfactory) 


Letters: “-Emlesion (Station licensee, master, manager, of 


euthorized agent) 


operator permits. 


Do you hereby certify that you have need for the license or permit herein applied for; that you can transmit and 
receive spoken messages in English; that you can keep at least a rough written statiion log in English or in 
some other language in general use that can be readily translated into English; that you are familiar with the 
provisions of treaties, laws, rules and regulations @overning the authority granted under the license or permit 
herein applied for; and that you understand that it is your responsibility to keep yourself currently familier 


wath all such provisions? ..... ! 
(Yes of No) 
NOTE.--Neither the above declaration nor the issuance of any restricted adieteldshone operator permit 
based thereon shall relieve the applicant from qualifying by examination on any subject matter covered by 
the declaration when making application for any operator license or permit for which examination on any 
subject matter is required, 


APPLICANT'S CERTIFICATION | 


(To be completed in every cose) 


I certify this Lh hs of , Mark. ere) 20. ca peor above. 


named applicant; that the facts” ‘stated in the foregoing app ication, “ineluding the orilnted declarations therein 
contained and all exhibits attached thereto, are true of my own knowledge: that I will comply with the ine 
structions pertaining toany operator’s examination required in connection with this application; and that I w'‘* 
preserve the secrecy of radio communications as required by law and that I will faithfully adhere to any 
quirements of law at all times, that this obligation is taken freely, without mer.al teservation or purpose vu. 
evasion; and that I wil] well and faithfully discharge the duties of the office obtained through my employment 
under this license if granted. 


Any person who willfully makes false statements on K/ hiwn~! 
this form can be punished by fine or imprisonment. 
U. S Code, Title 18, Section 1001. 


(The blanks below to be filled in only by exomining officer of issuing office) 


aa] 


(Examination dat [Passed 
EXAMINATION (7) Renewal CODE TEST J Failed 


CoN ited Ww 
(Not required C) Nox requir Re nits ! 


TELEGRAPH : 
(CD Satisfactory ENDORSEMENT qo 6 moans Battlin 


JOQ00000 
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WARNING 


FOR YOUR OWN PROTECTION, BE SURE THAT THE RADIO EQUIPMENT IS COVEREO BY A CURRENTLY VALID RADIO STATION LICENSE. 
A LICENSED OPERATOR OF THE PROPER CLASS MUST BE RESPONSIBLE FOR THE PROPER FUNCTIONING OF THE TRANSMITTER. 


ALL LICENSED RADIO OPERATORS SHALL OBEY AND CARRY OUT THE LAWFUL ORDERS OF THE MASTER OR PERSON LAWFULLY IN 
CHARGE OF THE SHIP OR AIRCRAFT ON WHICH THEY ARE EMPLOYED. 


PROHIBITIONS: UNAUTHORIZED DISCLOSURE OR USE OF MESSAGES. 
USE OF OBSCENE, INDECENT OR PROFANE LANGUAGE. 
FALSE OR DECEPTIVE SIGNALS OR COMMUNICATIONS. 
UNNECESSARY, UNIDENTIFIED OR SUPERFLUOUS COMMUNICATIONS. 
WILLFUL OR MALICIOUS INTERFERENCE WITH COMMUNICATIONS. 


KNOW YOUR CURRENT RADIO LAWS, TREATIES, RULES AND REGULATIONS. THEIR OBSERVANCE WILL SERVE BOTH YOUR _ 
INTEREST AND THE PUBLIC INTEREST. 
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Volume II 
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
October 16, 1958 


In the Matter of: : 
WILLIAM C. CRONAN * DOCKET NO. 12554 


San Francisco, California 


The above-entitled matter was called for hearing, pursuant to 
notice, in Room 1608-D, U.S. Appraisers Building, 630 Sansome Street, 
San Francisco, California, before BASIL P. COOFER, Hearing 
Examiner, (The Presiding Officer) at 10:05 o'clock a.m. 

APPEARANCES: | 

ALBERT M. BENDICH, Staff Counsel, American Civil Liberties 
Union of Northern California, appearing for applicant. 

JOHN H. McALLISTER, appearing for Chief, Field Engineering 


and Monitoring Bureau, Federal Communications Commission. 


ANN MOONEY, appearing for General Counsel, Federal Communi- 


cations Commission. 


[7-A] 
PROCEEDINGS 
The Presiding Officer: The evidentiary hearing in the matter of 
the application of William C. Cronan, 40 Moffitt Street, San Francisco 
12, California, for renewal of First Class Radiotelephone Operator 
License, No. Pl-12-837, and First Class Radiotelegraph Operator 
License, No. T1-12-331, Docket 12554, will come to order. 
May I ask for the appearances. For the applicant, William C. 
Cronan ? ; 
Mr. Bendich: Albert M. Bendich, Staff Counsel of the American 


: 
Y AVAILABLE | 
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12 
Civil Liberties Union of Northern California, counsel for the applicant, 
William C. Cronan. 

The Presiding Officer: And the Chief of the Field Engineering 
and Monitoring Bureau, Federal Communications Commission ? 

Mr. McAllister: John H. McAllister. 

The Presiding Officer: And the office of the General Counsel, 
Federal Communications Commission ? 

Miss Mooney: Ann Mooney. 

The Presiding Officer: We had a prehearing conference yester- 
day, at which time some consideration was given to the possibility of 
certain stipulations. Am I correctly advised that it is not at the moment 
desired to proceed by stipulation ? 

Mr. Bendich: Yes, Mr. Examiner. 


The Presiding Officer: Is the applicant ready to proceed? 


[7-B] 
Mr. Bendich: Yes, Mr. Examiner. 


The Presiding Officer: All right. Would you call your witness. 
Mr. Bendich: Icall Mr. Cronan. 
WILLIAM C. CRONAN 
a witness called by and on behalf of the applicant, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Bendich: 

Q. You are William C. Cronan? A. That is correct. 

Q. You are the applicant for a renewal of your several radio 
operator licenses described as First Class Operator License, Pl-12- 
837, and Radiotelegraph First Class Radio Operator License, T1-12-331? 
A. That would be Tl-etcetera; Pl-etcetera. That's correct. 

Q. Yes. Now, Mr. Cronan, did you file an application for renewal 
of your First Class Operator License P1-12-837, on or about March 28, 
1956? 

The Presiding Officer: Is that -- 


[7-D] 
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Miss Mooney: Mr. Examiner -- 

The Presiding Officer: Is That Pl, so that when it is typed the 
"l'"" and the letter "1" are the same. : 

Mr. McAllister: That is Pl indicating Telephone’ First 


[7-C] 
Class as it is first designated. And the other is Pl. Pl and Tl. 

Mr. Bendich: Thank you, Mr. McAllister. 

Miss Mooney: Mr. Examiner, we have in the hearing room the 
original docket in this case, and I think it may be helpful to Mr. Bendich 
to have the original application, if you want it. 

Mr. Bendich: Yes, that would be helpful. Thank you, Miss Mooney. 

Mr. McAllister: The license is there also. : 

Miss Mooney: They are all there. And they would not become a 
part of this hearing record unless you mark them for identification and 
have them received in evidence. The fact that they are in the docket 
does not make them part of the hearing record. 2 

Mr. Bendich: Fine. May I remove them from this binder ? 

Miss Mooney: No. But you can have them marked. 

Mr. McAllister: We can furnish them. 

Miss Mooney: Or you can do it by official notice. 

The Presiding Officer: Or they could be referred to -- incorpo- 
rated by reference. 

Mr. McAllister: We will furnish a photostatic copy. There are 
photostatic copies in both the original and duplicate and we can furnish 


you and the Hearing Examiner copies, I believe. Eventually we can. 


[7-D] | 
Mr. Bendich: Well, Mr. Examiner, it is my intention to offer 
these several applications in evidence, and I would appreciate your 
direction as to how most expeditiously we can accomplish that purpose. 
The Presiding Officer: Well, it might facilitate matters if you 


would show the document to the applicant and ask if that is the original 


[7-D] 


14 
of his application and ask him to identify certain documents there that 
relate to him. 
By Mr. Bendich: 

Q. Mr. Cronan, I show you a Federal Communications Commis- 
sion Form No. 756, revised as of November 1952, which is designated 
"Application for Radio Operator License or Permit Other Than Amateur," 
which you apparently executed on March 28, 1956. And I will ask you 
whether that is the original of the application which you executed. 

A. That is, sir. 

Q. Will you examine it for a moment, please. A. This is my 
original application. 

Q. And for which license, Mr. Cronan, is that document an appli- 
cation? A. This was for the phone license, Pl-12-837. 

Q. Yes, and did you answer all of the questions on that application? 
A. I did, sir. 


Q. You left no omitted questions or unanswered questions ? 


[7-E] 

A. That is correct.:- 

Q. Very well. Now, among the questions asked on the particular 
form are the following: 

"Have you received any convictions in the following respects: 

"Conviction of any crime for which the penalty imposed was a 
fine of $500.00 or more, or an imprisonment of more than one year." 

How did you answer that? A. "No." 

Q. "Conviction of any one or more of the following: 

'"(1) Treason; (2) attempting by force or other means to over- 
throw the Government of the United States; (3) Bearing arms against 
the United States; (4) Desertion from the Military or the Naval forces of 
the United States in time of war; (5) leaving the United States in time of 
war or national emergency in order to evade or avoid military duty." 


How did you answer that? A. I answered, "No." 


[8] 
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Q. And you answered that under oath, did you? A. I don't believe 


these are notarized. 
Q. Iask you the same questions now. You are sworn. How do 
you answer now? A. I answer under oath, ''No." 


Miss Mooney: Mr. Bendich, there follows the 


[7-F] 
application of the radiotelegraph. 

Mr. Bendich: Yes. 

The Presiding Officer: To make it clear, in other words, you 
affirm as true all the statements shown in that application, the answers 
that you gave to the questions on that application ? | 

The Witness: That is correct, sir. 

By Mr. Bendich: 

Q. Now, included among the questions on this application isa 
request for an exact copy of the service record appearing, if any, on 
your license document which you are seeking renewal of. Did you supply 
a full and accurate service record on this applicaton ? Me, To the best of 
my knowledge, yes. I took it off the back of the phone license, yes. 

Mr. Bendich: At this point I would like to ask Commission's 
counsel whether they would like to stipulate to the lack of any violations 
on the part of Mr. Cronan or whether I ought to interrogate him concern- 
ing this matter. | 

Miss Mooney: We would stipulate that there is no record of any 
outstanding violation of Commission rules by Mr. Cronan. There has 
been only one warning letter, dated September 18, 1957, against the 
operation of a ship station after expiration of his telegraph license. I 
believe that is the only record. : 

Mr. Bendich: That has nothing to do with this license. 


[8] 


Miss Mooney: That's right, sir. 
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Mr. Bendich: So with respect to the license in question at this 
point , there are no outstanding violations as far as the Commission is 
concerned? 

Miss Mooney: That is correct. 

Mr. Bendich: Well, I will accept that stipulation. I take it that 
that stipulation is a concession or -- 

The Presiding Officer: There is no challenge to -- 

Miss Mooney: Just a moment. We will make the stipulation as to 
the fact of -- the facts are true, but we would like to reserve our right 
to argue the relevancy of the stipulation. 

The Presiding Officer: There is no challenge to that thing. 

Mr. Bendich: Yes. Iam merely trying now to make clear for 
purposes of the record the scope of the stipulation. And as I understand 
it, the scope of the stipulation is that insofar as Mr. Cronan's license 
record is concerned, it is a good record and there are no outstanding 
violations with respect to it in terms of the application for the -- 

The Presiding Officer: Radiotelephone license. 

Mr. Bendich: -- radiotelephone license. 

The Presiding Officer: All right. 

Mr. Bendich: I would like to have this marked for identification 
as Applicant's Exhibit 1. 


[9] 


The Presiding Officer: Would you wish that the application itself 


be incorporated in the record by reference as Applicant's Exhibit 1? 

Mr. Bendich: Yes, I would, Mr. Examiner. 

The Presiding Officer: I believe photostat copies are in the dupli- 
cate docket. 

Miss Mooney: Yes, sir. 

The Presiding Officer: Now, since this is a permanent record of 
the Commission and by its regulations it stays in this docket, it is not 


withdrawn, do you wish photostatic copies of this for your file? 


[10] 
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Mr. Bendich: Yes, Mr. Examiner. 
The Presiding Officer: All right. That will be ous available to 
you, and the application of William C. Cronan for radiotelephone oper- 
ator license is incorporated by reference as Applicant's Exhibit 1. 


(Applicant's Exhibit No. 1 was 
identified and received in evidence 
to be incorporated into the record 
by reference, said exhibit being in 
the files of the Commission.) 


Miss Mooney: Mr. Examiner, we would like to reserve one point 
here and have it appear in the record, and that is this, that in the event 
that Mr. Cronan's applications are eventually granted, we would like to 
have this record reflect that the custodian of the docket may substitute 


a photostatic copy for 


[10] 
the original, because the original license and application form will be 


returned to Mr. Cronan. 

Mr. McAllister: To the extent that expired license will be re- 
turned to him, but the application forms themselves should go into the 
license record files of the Commission. | 

The Presiding Officer: It remains a permanent file of the Com- 
mission, yes. 

Miss Mooney: That's right. | 

Mr. McAllister: But all we want is permission to withdraw it and 
substitute a photostatic copy of those sheets of paper. | 

The Presiding Officer: The mechanics of getting them out is 
covered by the rules. All right. | 

By Mr. Bendich: 

Q. Mr. Cronan, this application was one for renewal of your 
radiotelephone operator's license; is that right? A. That is correct. 

Q. When did you first acquire a radiotelephone operator's license 
of the nature and dignity which you are seeking renewal of here? 

Miss Mooney: Objection, Mr. Examiner. 


[ 10] 
18 
The Presiding Officer: There is no challengeto that. I mean,we 
have a stipulation that as far as the records show -- 
Miss Mooney: The objection is simply based on the relevancy of 
this to the issue that we have before us. 


[11] 

The Presiding Officer: That's what I said. There is no challenge-- 

Mr. Bendich: Well, Mr. Examiner -- 

The Presiding Officer: -- to that phase of it. 

Mr. Bendich: Iam merely attempting to show, because one of 
the issues to be decided in this hearing includes whether or not Mr. 
Cronan has certain qualifications, that he does possess them, and I -- 

The Presiding Officer: No. The one issue, and there is only one 
spelled out there, is whether or not he did or did not answer certain 
questions which the Commission asked him. 

Mr. Bendich: May I respectfully take exception to your state- 
ment of the issue, Mr. Examiner. That is not, in my view, the ques- 
tion or the issue. The issue is, did he refuse to answer lawful ques- 
tions. 

The Presiding Officer: All right. 

Mr. Bendich: I am attempting here to show -- I am sorry. 

The Presiding Officer: The wording of the issue is very simple, 
so I will read it into the record: 

{1) To determine whether William C. Cronan failed to answer 
lawful questions with respect to his applications to be a licensee, 


which the Commission had directed him to answer under oath; 


[12] 
(2) To determine, in the light of evidence adduced under issue 


one, whether William C. Cronan possesses the necessary qualifica- 
tions to hold a radio operator license. 


Now, that's the only matter in which the Commission is now 


[24] 
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concerned. 

Mr. Bendich: Precisely, Mr. Examiner. I am attempting to show 
that Mr. Cronan satisfied all the lawful requirements, that he answered 
all lawful questions. And part of my method for attempting to prove 
this proposition is that in the past certain questions were lawfully re- 
quired of him and that he complied with those questions, that these were 
questions generally required to be answered by all license applicants 
and by license renewal applicants, and that this has been Mr. Cronan's 
experience and that he complied with the requirements which are gen- 
erally made of all applicants for renewal. | 

This, it seems to me, is entirely relevant to my case. 


* * * * * 


[19] | 
Mr. Bendich: The question, as I understand it, Mr. Examiner, is 
whether or not I may interrogate Mr. Cronan, the applicant here, as to 
his past experience with having his license renewed. ! 
The Presiding Officer: That is not involved in this proceeding at 
all. 


[24] : 
Mr. Bendich: No. I wish to make an offer of proof, 
The Presiding Officer: Well, now, the only matter in issue is 
issue one, | 
Mr. Bendich: Issue one, as I understand it, is whether Mr. Cronan 
failed to answer lawful questions prerequisite to a renewal by the Com- 


mission of his license. 


The Presiding Officer: And we have in the record the questions 


which he has answered already. 
Mr. Bendich: Yes. 
The Presiding Officer: All right. 


[24] 
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Mr. Bendich: But we do not have yet in the record what the prac- 
tice and the custom and the usage has been with particular reference to 
Mr. Cronan's experience and general reference to all others similarly 
situated. 

Miss Mooney: That's not the issue. 

The Presiding Officer: That's not the issue. 

Mr. Bendich: I believe it is very much in issue, Mr. Examiner, 
because it goes very much to the lawfulness of the questions which 
Mr. Cronan is alleged not to have answered. 

The Presiding Officer: I rule that it is not in issue. You can 


take your exceptions. And let's proceed from that 


[ 25] 
point on. 

* * * * * * 

Mr. Bendich: I take it, Mr. Examiner, that my attempt to make 
an offer of proof has been denied? 

The Presiding Officer: The ruling of the Hearing Examiner is 
that the particular matter to which you have referred is not within the 
scope of the issues. 

Mr. Bendich: To which I respectfully take exception. 

The Presiding Officer: And that means that it is denied, yes. 

* * * * * * 

[26] 
* 
By Mr. Bendich: 

Q. Mr. Cronan, I show you a Federal Communications Commis- 
sion Form 756, form date September 1955, United States of America, 
Federal Communications Commission Application for Radio Operator 
License or Permit. This purports to be an application for renewal of 
a first class radiotelegraph license. I will show you this document and 
ask you whether it was executed by yourself. A. Yes. It was executed 
by myself. 


[28] 
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[27] 

Q. On March 12, 1957, at San Francisco? A. That is correct. 

Q. I will ask you whether you answered all of the apestions ap- 
pearing thereon. A. I did, sir. 

Mr. Bendich: Now may we stipulate ? 

The Presiding Officer: Has that been verified? 

Miss Mooney: It's not under oath, sir. 

The Presiding Officer: Oh, I see. 

Mr. Bendich: Now, I would suggest that we might stipulate with 
respect to this particular document that nothing appears on its face as 


an omission to any question which is asked; that all questions asked 


are answered in full; that no answer on the faceof the application would 


suggest the need for any further information. 

The Presiding Officer: Well, the form itself will Bhow practically 
that. — 

Mr. Cronan, that is your application? 

The Witness: That is correct, sir. 

The Presiding Officer: And you represent at this proceeding to 
the Hearing Examiner that the answers given there are true and correct 
to the best of your knowledge and belief, and that is the application 
which you request the Commission to grant at this time? | 


The Witness: That is correct, sir. 


[ 28] 

Miss Mooney: I don't think we need to stipulate as to the com- 
pleteness of the answers to the questions. I think that appears on the 
face of the document. 

The Presiding Officer: Yes. That's the best evidence anyhow. 

Miss Mooney: Yes, sir. 

The Presiding Officer: Now, you request that this be incorporated 
by reference ? | 

Mr. Bendich: Ido, Mr. Examiner. 

The Presiding Officer: All right. Now, the application for the 


[ 28] 
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telegraph license is incorporated by reference and will be identified for 
the record purposes as Applicant's Exhibit No. 2. 


(Applicant's Exhibit No. 2 was identified 
and received in evidence to be incorpor- 
ated into the record by reference, said 
exhibit being in the files of the Commis- 
sion.) 


Mr. Bendich: Now, I would like to renew my request to the Com- 


mission's counsel to enter into a stipulation with me to this effect: 


that nothing appears upon the face of the application which would suggest 


the necessity for any further information. 

Miss Mooney: I think that can be determined from the document 
itself. 

Mr. Bendich: That's one of the things that we would like to estab- 
lish. I suppose I could go through the entire Act or 


[29] 
the rules and regulations attempting to prove that nothing does appear 
on the face of it. But I think it is obvious that nothing does appear on 
the face of it which suggests any further information. 

He hasn't been convicted of anything. He hasn't had any outstand- 
ing violations of any serious nature. There has been no suspension 
proceeding started against him. Nothing appears on the face of it which 
suggests the need for any further information. 

I am not saying that there is not something which, off the face of 
that application, might not suggest any further information. 

The Presiding Officer: That is not at all necessary, because 
under the Act and rules and regulations promulgated, the Commission 
is not called upon to act upon these unless it seeks additional informa- 
tion or brings to the applicant's attention certain‘reasons why the Com- 
mission does act. So in the absence of affirmative Commission action 
in writing to Mr. Cronan and any deficiency in any phase of the appli- 
cation that he answered, why, it is assumed that, for the purpose of 
this hearing it will be assumed that the Commission is satisfied. 


[31] 
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Miss Mooney: Well, we notice question number 13 has not been 


answered on this application. 
Mr. Bendich: Let's examine Question number 13.) 
Miss Mooney: This is the radiotelephone license. 


[ 30] 

Mr. Bendich: May we have a stipulation that question 13 is not 
material to his application? 

Miss Mooney: We will withdraw that. It is not applicable to the 
type of licenses he is applying for. 

The Presiding Officer: Yes. The eagle eye of the renewal clerks 
probably spotted that. | 

Mr. Bendich: I want to ask just one other question before I rest. 

The Presiding Officer: All right. | 

By Mr. Bendich: 

Q. Mr. Cronan, other than saying that it had the ight to ask you 
additional information, did the Federal Communications Commission 
ever state to you any reason why it wanted any additional information? 
Is my question clear? A. No, sir. Well -- 

Miss Mooney: Will you repeat it, please ? 

The Witness: Please repeat it. 

Mr. Bendich: Would you read it, please, Mr. Reporter? 

(Question read.) 

A. No, sir. 

Mr. Bendich: Thank you. I have no further questions at this time. 

The Presiding Officer: All right. | 

CROSS-EXAMINATION 
By Miss Mooney: 


[31] 
Q. Mr. Cronan, after you submitted your application Form 756, 
dated March 28, 1956, for renewal of your First Class Radiotelephone 


[31] 
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Operator License, No. Pl-12-837, did you receive any additional com- 
munication from the Federal Communications Commission ? 

Mr. Bendich: I will object to that question, Mr. Examiner, as being 
beyond the scope of proper cross-examination; irrelevant and immate- 
rial to any issues which we have presented thus far, and this is a matter 
of affirmative proof for the Commission. If they want to put their case 
on, they may do so as a matter of affirmatively putting on their case in 
chief, and they may not use my witness under cross-examination to put 
their case on. 

The Presiding Officer: Wait a minute. I think maybe I'd better 
say something to the witness here. 

The statute places upon the applicant the burden of going forward 


and establishing necessary qualifications for a license. I referred to 


certain sections of the Act which give the Commission authority to issue 
licenses to such citizens of the United States as the Commission finds 
qualified. The Act also gives the Commission authority to promulgate 
such rules and regulations as it deems necessary in the proper per- 
formance of its function, and the Commission has deemed it improper 
performance of its functions the necessity of promulgating rules which 
we have referred to previously and that they request 


[32] 
additional information from the applicant when they need it. 

Now, the Commission here has requested this additional informa- 
tion. 

Mr. Bendich: Mr. Examiner, you have stated that the Commission 
has the right to request additional information under specific rules and 
regulations. As\a matter of fact, there is no rule or regulation that has 
been cited as yet going to the questions which we are only referring to 
now hypothetically, inasmuch as they have not been identified. But I 
want to state this, that irrespective of the Commission's right to ask a 
question, certainly they have no right to ask a man whether he is red- 


[33] 
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headed or brunette. And if the Commission is going to operate in an 


arbitrary fashion such as that, it cannot under law claim the authority 
to do so in terms of the regulation which you have cited, 

The Presiding Officer: Iam not aware of whether the Commis- 
sion's counsel is referring to a letter with respect to the color of his 
hair, whether it is the speed of his operation, or whether it relates to 
the technical or any other matter. | 

Mr. Bendich: Let the Commission put on its case. 

The Presiding Officer: The question is whether or not he had 
received a communication. I overrule it. | 

Miss Mooney: Mr. Examiner, I have referred to Section 1.71(a) 
of the Rules, and 1.71(d). (a) sets forth the Commission's authority to 


ask questions with respect to license 


[33] : 
applications, and (d) sets forth the proposition that the failure of an ap- 
plicant to respond to official correspondence concerning requests by the 
Commission for additional information will be cause for dismissal of 
the application. | 

It seems to me that it is within the bounds of proper cross- 
examination, when an applicant has applied for a license, to question him 
with respect to further additional information which may have been re- 
quested of him by the Commission which is concerned ie that license 
application. | 

Mr. Bendich: Even if it goes to the question of his hair ? 

Miss Mooney: Whatever information has been requested by the 
Commission in connection with his application, it seems to me, is within 
the proper bounds of cross-examination when he is applying for a 
particular license. | 

The Presiding Officer: I overrule the objection. Go ahead. 

By Miss Mooney: | 
Q. Mr. Cronan, did you receive any additional requests for infor- 
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mation from the Commission subsequent to your application Form 756 
for renewal of your first class radiotelephone operator license, which 
is dated March 28,1956? A. I received a great deal of material from 
the F.C.C. since, yes; many letters. 
Q. I call your attention to a letter dated April 24, 


[34] 
1956, from the Federal Communications Commission addressed to Mr. 


William C. Cronan and which was sent registered mail, return receipt 


requested, which is over the signature of Mary Jane Morris, Secretary 


of the Commission. It would appear that the original of this letter would 
be in the possession of the applicant. It is a photostatic copy. Can you 
identify that as being a copy of the correspondence which you received? 
A. This looks familiar, yes. I believe I did receive that. 

Q. You identify the caption to that copy of the questionnaire you 
received? A. Yes, that is right, the copy of the questionnaire. 

Miss Mooney: Mr. Examiner, I would like to have marked for 
identification this letter, which has been identified, and the question- 
naire which is attached thereto. 

The Presiding Officer: Let it be marked as F.C.C. 1, Exhibit 1. 
What is the date of the letter ? 

Miss Mooney: April 24, 1956. 

The Presiding Officer: All right. Identified as F.C.C. 1. 

(F.C.C. Exhibit 1 was identified.) 

The Presiding Officer: The attachment is also part of the letter? 

Miss Mooney: Yes. 


[35] 
Now, I would like to move that this be received in evidence and 


then be permitted to read the questionnaire into the record. 
* ' * * * 
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[36] 
* * * 

The Presiding Officer: Proceed, 

The document marked as F.C.C. Exhibit 1 has been offered in 
evidence. Any objection? 

Mr. Bendich: Yes. I object on grounds of Seisvanes and material- 
ity. Ialso object because specifically , with reference to explaining my 
objection in terms of relevancy and materiality on this basis, the issue 
is whether Mr. Cronan failed to answer lawful questions. Now, there 
are a huge number of facts which we will have to determine before we 
can reach the question whether or not these questions are lawful. 

Among those questions of fact are just who wrote this letter, at 
whose direction, under what authority, under what regulation, why, upon 
what evidence, and so on, Mr. Examiner. 

Now, it seems to me that this has to be shown by the Commission 
before this has any materiality or relevancy. 

The Presiding Officer: I overrule those obj ections and receive 
F.C.C. Exhibit 1. 


(F.C.C. Exhibit 1 was received in 
evidence.) 


[37] 
Miss Mooney: Shall I read this questionnaire into the record now? 
It will be a part of the record anyway. | 
The Presiding Officer: All right. 
Miss Mooney: So we can all know what questions we are arguing 


about being lawful. The questionnaire is as follows: 


"1, Are you now or have you ever been a member of the Com- 


munist Party ? 
"If the answer is yes, give dates of membership: 


"2. Are you now or have you ever been a member of any organiza- 
tion or group which advocates or teaches the overthrow of the Govern- 


[37] 
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ment of the United States, or of any political subdivision thereof, by 
force or violence ? 

"If the answer is yes, list the organization or group and give the 
dates of membership:"" 

There has been a space provided for signature and for a 
"Subscribed and, sworn to before me this blank day ,"' with a space for 


the notarization. 
* 


[38] 
* * * * * 

The Presiding Officer: I don't know just exactly whether you 
understand all the legal implications involved, Mr. Cronan. We have 
been talking about the authority of the Commission to promulgate rules 
and all legal matters which lawyers bat around in briefs and other things. 

Getting down to a little factual matter which affects you and your 
application, Iam not going to ask you to respond to what I am going to 
say until after you have talked with your 


[39] 
lawyer. 

You are an applicant for licenses which the Commission is author- 
ized to issue. Whether you think the method which the Commission goes 
about in issuing those licenses is or is not sound is presently beside the 
point. 

For the purposes of this application and for the purposes of getting 
a renewal license, I think you should assume that the Commission deems 
the questions which were asked you to be lawful. I think you should go 
one step farther and make the assumption that if you decline to answer 
those questions, it is reasonable to assume that the Commission may 
conclude that you have failed to establish the necessary qualifications 


to receive a license. 


[40] 
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Now, that leaves you with a certain alternative. You can answer 
the question here and now. It will have the same effect as though you 
had responded to the letters from the Commission. That's one of the 
purposes of this hearing, to give you the opportunity to respond to that. 

In answering the question, your counsel could move that the 
answer be stricken, and on his briefs and other matters he could argue 


that the questions were not legal or satisfactory questions. In that way 
| 


the legal rights are preserved, 
There is still another way. That is, if you or some other people 
deem that the questions are not proper or not suitable questions, then 


there is the method of requesting the | 


[40] 


Commission to institute rule-making procedure to determine on a broad 


basis whether the questions are or are not suitable for applications for 
renewal of license or for licenses in the first instance. 

Now, here is another matter that you should consider. The Federal 
Communications Commission is a regulatory agency. Our sole jurisdic- 
tion and responsibility in this matter is whether to issue or not to issue 
-- when I say "our," I meant the agency's sole responsibility is whether 
to issue or not to issue a license. The questions which are to be 
answered in the application and other forms are supposed to be correct- 
ly answered, and any answers which are not given directly or properly 
or are intentionally erroneous are not prosecuted by the Federal Com- 
munications Commission. It is handled by another agency of the Govern- 
ment, the Federal District Attorney in criminal procedure, where all 
the safeguards of due process of law and protection that are given the 
parties are thrown around in the proceeding. 

As I say, Iam not going to ask you to answer it right now. I will 
ask you to confer with your counsel in light of what I have said and then 
advise the Hearing Examiner whether it is your intent to answer or not 


to answer those questions. 


* * 
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[56] 
* * * * * 

Miss Mooney: Excuse me just a minute, Mr. Examiner. The 
first letter in this package has already been marked F.C.C. Exhibit 1. 
it has two attachments, the questionnaire and the return receipt re- 
quested. 

The Presiding Officer: Now, is the purpose of this document to 
reflect what they show on its face, namely, the correspondence relating 
to the application between the Commission and the -- 

Miss Mooney: The two applications, yes, sir. The correspondence 
is the letters which have passed back and forth with respect to these ap- 
plications between the Commission and Mr. Cronan or his counsel. 

Mr. Bendich: Where are we, Mr. Examiner? Is this the Com- 
mission's counsel's case in chief? 

Mr. McAllister: He asked a question of us. 

Mr. Bendich: I asked a question pursuant to an offer which you 
made. 

The Presiding Officer: It has been marked for identification. Is 
there an offer in evidence of this document ? 

Miss Mooney: Would you like to have them described in more 
detail, what each of these letters are? 

The Presiding Officer: All right. 

Miss Mooney: Mr. Examiner, is this the -- like Mr. 


[57] 
Bendich, I am a little bit confused. Has the applicant rested his case? 
Mr. McAllister: What we started to do, Mr. Examiner, was you 
asked a question of us as to whether we were going to introduce any 


documents, and then we started to get into the actual offering. 

The Presiding Officer: Let's take a recess, during which time 
Mr. Cronan can confer with his attorney as to whether or not he does 
or does not wish to respond to the question in light of the statement. 
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Miss Mooney: Then we can proceed with this in the Commis- 
sion's affirmative case. 
The Presiding Officer: Yes. 
(Short recess.) 
The Presiding Officer: Back on the record. 
Mr. Cronan, do you wish to comment in any way, shape or form 
with respect to the matter which I brought to your attention? 
The Witness: May I understand what the intention is, sir? 
The Presiding Officer: Whether you do or do not wish to answer 


the question. You have had an opportunity to discuss it with your coun- 
sel? 
The Witness: That's right. These particular questions that were 


sent me in the mail? 
The Presiding Officer: Yes; that is correct. 
The Witness: Iam not prepared to answer them either way 


[58] 
until I find out the legality of them. Everything I have heard or seen so 


far is that they are very illegal questions to ask. 

The Presiding Officer: Well, in other words, it is your present 
intent to rely on the contention that it is an illegal question not to 
answer the question at this time or in the course of this proceeding ? 

Mr. Bendich: Well, no, no. We haven't established that we are 
not going to answer the question in the course of this proceeding. We 
are only prepared to state at this point in the record that as of this 
moment we are not prepared to answer the question one way or the 
other, because our basic position is still that the issue in the case is 
whether a lawful question was not answered; and therefore it is our 
position that the question is immaterial and irrelevant until its legality 
is established. | 

The issue is not that he refuses to answer any question. The issue 
is he refuses to answer a lawful question. We want to adduce some 


evidence going to the legality of the question. If the evidence shows the 
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question is legal, we may answer it. If it does not, then, of course, we 
would not answer it. 
The Presiding Officer: Any other questions of this witness? 
Miss Mooney: No, sir. 
Mr. Bendich: Not at this point, Mr. Examiner. 


[59] 

The Presiding Officer: The witness is here. 

Mr. McAllister: Did you ask him if he has rested? 

Mr. Bendich: Yes. I rest as of this moment. 

The Presiding Officer: Does the Commission have any questions 
of this witness? 

Miss Mooney: No, no further questions. 

The Presiding Officer: The witness may be excused. 

Mr. Bendich: Now just a moment. I was of the impression that 
the Commission was going to go ahead with its case now, and it is only 
on that basis that I rested, because I certainly have a good deal that I 
want to go into. 

Miss Mooney: We are ready to proceed with our case, but we are 
just saying we have no further questions of Mr. Cronan. 

Mr. Bendich: Oh,Isee. Very well. 

Miss Mooney: On cross-examination. 

Mr. Bendich: Yes. Very well. 

The Presiding Officer: The witness may be excused. 

(Witness excused.) 
The Presiding Officer: What is the next step? 
Miss Mooney: If Mr. Bendich rests his case, now, we will pro- 


ceed with the Commission's case. 
* * 


[61] 


Miss Mooney: * * * 
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[63] 
* * * * * 

I would like to have marked in evidence as Exhibit 10 a letter 
dated September 18, 1957, to Mr. Cronan and over the signature of 
Ben F. Waple, Acting Secretary of the Commission, warning Mr. Cronan 
to refrain from operating the radiotelegraph -- strike that -- to refrain 
from operating any position requiring the radiotelegraph operator 
license until his expired license has been renewed. ! 

Mr. Bendich: Perhaps in the interest of time I could indicate that 
I have an objection to this on the grounds of relevancy and materiality, 
because it certainly has nothing whatever to do with the issue in this 
proceeding. 

Miss Mooney: I would state here that Iam inclined to believe 
that this letter does not have anything to do with the issues in this pro- 
ceeding. It does have to do, however, with the testimony which was 
brought out in Mr. Cronan's direct with respect to his previous record 
with the Commission. | 

Mr. Bendich: There are two points I think should be made there. 
One is this letter is dated subsequent to the application for renewal and 


is therefore irrelevant, and the second is that there is a stipulation 


which has been entered into by 


[64] 
counsel for the Commission and myself, as counsel for the applicant, 
going to his qualifications, technically speaking, and going to his having 
filed certain application forms. | 
* * * * 4 * 


[66] 
* * * * 
The Presiding Officer: Now, are there any objections ? 
Mr. Bendich: Well, I object to Exhibit No. 10 on the grounds 


previously stated. 
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The Presiding Officer: Well, are there any other objections to 
the -- any objections to F.C.C. Exhibits 2 through 14, including 15, the 
certificate, other than to F.C.C. Exhibit 10? 


[67] 

Mr. Bendich: No. 

The Presiding Officer: The objection to F.C.C. 10 on the ground 
that it is not material is sustained. However, it does stay in the record. 
It is there for the perusal of the parties to ascertain that there is a 
complete file of the correspondence here between the parties here. 

F.C.C, Exhibits 2 through 9, and 11 through 15, are received in 
evidence. 


[83] 


* * * * 


Mr. Bendich: I will call Mr. McAllister as my witness. 
JOHN H. McALLISTER 
a witness called by and on behalf of the applicant, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
Q. (By Mr. Bendich) Mr. McAllister, you represent the Federal 
Communications Commission; is that not true? A. The Field Bureau, 


Field Engineering and Monitoring 


[84] 
Bureau of the Federal Communications Commission. 
Q. Yes. Asa matter of fact, were you not the Commission's 
representative in the Lafferty case? A. Yes, Iwas. 
Miss Mooney: I object. 
Mr. Bendich: The question has been answered. 
The Presiding Officer: It is a matter of public information. 
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Miss Mooney: Don't answer so fast. I object to that question. 
Mr. Bendich: It is a matter of public record. It has been asked 
and answered. | 
The Presiding Officer: Let's go ahead. 
By Mr. Bendich: 
Q. Mr. McAllister, yesterday at the pretrial conference -- 
The Presiding Officer: Let's ask specific questions. 
Mr. Bendich: Iam asking a specific question. At least Iam 
attempting to do that, Mr. Examiner. 
By Mr. Bendich: 
Q. Did you not offer to stipulate that the Federal Communications 
Commission did not ask the questions propounded to Mr. Cronan of all 
applicants for license renewal or all applicants for original license? 


Miss Mooney: Mr. Examiner, what was stated in the pretrial 


[85] 
conference is on the record. I don't think we have to get into this all 
over again, do we? 


Mr. Bendich: It is a very simple question, Mr. peamines: It can 


be answered yes or no. | 

The Presiding Officer: Will you answer the question? Did you 
offer to stipulate? The answer is yes or no? 

A. Yes, we did. 

By Mr. Bendich: 

Q. Very well, then. How many persons are asked this question 
by the Commission with respect to an application for renewal of their 
radio licenses, radio operator licenses ? | 

Miss Mooney: I object to that. That is not relevant to either of 
the issues in this case, and I doubt that Mr. McAllister would know the 
answer anyway. But on the first ground, it is not relevant to either 
issue one or two. | 

Mr. Bendich: With respect to the first ground of relevancy, Mr. 
Examiner, one of the factual matters going to the question of legality is 
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whether or not the Commission has treated Mr. Cronan discriminatorily. 
if the Commission has treated Mr. Cronan differently from all others 
who are similarly situated, then it has treated him discriminatorily in 


violation of the due process clause and the Fifth Amendment of the 


United States Constitution. It is highly relevant to the issue in the case, 
which is whether Mr. Cronan refused to answer a lawful question. 
The Presiding Officer: In other words, you want him to 


[ 86] 
state what you have already stated, that some letters have been written 
to other people ? 

Mr. Bendich:; Iam asking him what he knows. He knows some- 
thing. I want to get the facts into the record. 

The Presiding Officer: Read back the particular question there. 

(Question read.) 

The Presiding Officer: If you know. 

The Witness: How many? 

Miss Mooney: How many persons have ever been asked the same 
question. 

The Witness; I don't know. 

By Mr. Bendich: 

Q. Who does know? 

Miss Mooney: Mr. Examiner, may I submit at this point, please, 
that if this is the sort of information that Mr. Bendich wishes to elicit 
on the part of his case -- 

Mr. Bendich: You know what I want to elicit. I told you. 

Miss Mooney: At the start of his case -- this is his case. This 
is not the Commission's case. If this is what he wanted, it is most un- 
timely to raise this kind of question at this stage of a proceeding, when 
he has had at least two months since the thing has been designated for 
hearing to indicate to the Commission what he wanted to know with 
respect to 
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[87] 
all of these matters. 

Mr. Bendich: This is outrageous. 

Miss Mooney: Iam not resting this on the ground only that it is 
untimely. The main ground is that it is not relevant to the issues, either 
issue one or two. 

Mr. Bendich: Could we have a ruling? 

The Presiding Officer: I will sustain the objection that it is not 
relevant. | 

Mr. Bendich: Well -- 

The Fresiding Officer: Next question. 

Mr. Bendich: All right. I want to find this out. I am going to ask 
the questions which I indicated before I would ask. Now, I believe that 
the reporter has taken it all down and it is a matter of record. I don't 
see any point in going through all the questions and having an objection 
on grounds of relevancy sustained thereto. It seems to me we are just 
going to waste time. 

Miss Mooney: This is the list of questions that was previously 
asked, which begins with how many persons have been asked this ques- 
tion by the Commission, and goes on to end, I think, with what is the 
basis in fact for the Commission desiring to ask the question of Mr. 


Cronan. Is that correct? 


Mr. Bendich: Why, certainly. I don't limit myself to those specific 


indications, but that is the general character of the questions that Iam 


trying to put to Mr. McAllister, and 


[88] : 
that is the kind of evidence I want to get into the record. 

Miss Mooney: Mr. Examiner, our objection to that whole line of 
questions is that most of them are irrelevant to the issues that are here, 
Others of them may be relevant in terms of the Commission's not being 
permitted to act in an arbitrary or discriminatory manner and to the 
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internal workings of the Commission, although these may be relevant to 
the question of lawfully asking questions of some people and not of other 
people, that this is not something that the Commission is obligated to 
disclose in a preliminary threshold stage of the proceedings in review- 
ing an application. These questions would not have to be answered by 
the Commission until some action had been taken, until the Commission 
had a chance to consider all the information it felt necessary before it 
determined whether or not to issue the renewal. 

Now, in the event that it decided not to issue a renewal, these 
questions would then become appropriate. They are not appropriate 
now. So part of the questions that were listed by Mr. Bendich we would 
object to on the grounds of irrelevancy, and the other on the ground that 
this is not the time; that at this stage of the proceedings there is no 
obligation for the Commission to supply this information. 

The Presiding Officer: I will sustain the objection. 

Mr. Bendich: On what ground, Mr. Examiner? 

The Presiding Officer: On the grounds that they are not 


[89] 
relevant to the matter under consideration. 
Mr, Bendich: Yes. 
Miss Mooney: Mr. Examiner, and also on the ground, with respect 


to some of them, that they might become relevant at a more advanced 
stage of the proceeding. 

Mr. Bendich: I don't understand what that means. We are in the 
hearing now. Why are they not relevant now? When will they become 
relevant? I don't understand. 

Miss Mooney: They would become relevant in the event that Mr. 
Cronan answered the questions, thus supplying the Commission with the 
information that it needs to make a determination and that the Commis- 
sion then determines that it would not grant the renewal. Then any 


material which the Commission might have in its files would become 
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relevant in determining whether or not they had erred in refusing to 


grant an application. But in strictly a question of gathering facts on 
which to make a determination, their supplying this information to each 
and every applicant that comes before them is not a duty which they 
have. | 

The Presiding Officer: Is there anything else? : 

Mr. Bendich: Yes. I have some other questions. 

By Mr. Bendich: 

Q. Mr. McAllister, has the Commission ever adopted a rule re- 

quiring applicants for renewal of licenses, radio licenses, or the 


issuance of radio licenses, in the first instance, to 


[90] 3 
answer such questions as have been propounded to Mr. Cronan here? 

Miss Mooney: Mr. Examiner, that's a matter of public record. 

The Presiding Officer: The best evidence ia be the published 
rules of the F.C.C. Proceed. Go ahead. | 

Mr. Bendich: I am asking Mr. McAllister ghethes he knows. He 
can answer that question. | 

The Presiding Officer: I sustain the objection. That is a matter 
of published record available for all to see, and we are wasting time 
now. You stated yourself a few moments ago that there is no such rule 
or regulation. We are just taking time on the record. We are killing 
time. | 

By Mr. Bendich: 

Q. Mr. McAllister, on what basis has the Commission directed 
the questions here in issue to Mr. Cronan? 

Miss Mooney: I object. 

The Presiding Officer: The Hearing Examiner wil have to take 
over there. Mr. McAllister does not control the Secretary of the Com- 
mission. | 

Mr. Bendich: That may be true, but he may know. Iam asking 
him if he knows. 
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The Presiding Officer: Whether he would know or not would be 
irrelevant. The fact is that the Secretary of the 


[91] 


Commission sent the letter. 

Mr. Bendich: Well, I will askthe Examiner for an order allowing 
me to direct interrogatories to the Secretary of the Commission to dis- 
cover what information I am trying to discover here and which the 
Examiner is not permitting me to do in this fashion. 

Miss Mooney: Mr. Examiner, the same information is still the 
same information that has been listed, and I submit that an order to the 
Secretary requesting the Secretary to divulge this information would be 
just as irrelevant to the issues of this case as it has already been ruled 
to be. 

The Presiding Officer: Since the request is made, I will deny it. 

Mr. Bendich: Now, do I understand correctly that Iam denied an 
order permitting me to direct interrogatories to the persons who have 
the information which I am trying to ascertain and which have been 
made clear to the Examiner and to counsel? 

The Presiding Officer: Until I see the precise wording of the 
order, I can't rule on it. But I have indicated to you that I would believe 
that if it involved what some of your inquiries have suggested it would 
involve, that I would rule that it would be irrelevant to this proceeding. 

Mr. Bendich: Well, I want to know what the Commission has got 


on Mr. Cronan that leads the Commission to treat him 


[92] 
differently from everybody else. And apparently, in the Commission's 
view, this is irrelevant. 
The Presiding Officer: Mr. Bendich, I have told you that I have 
presided at hundreds of television cases, and I would venture to suggest 


that in 40 or 50 per cent of them that in one phase or another one appli- 
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cant has been treated differently from the other; one applicant has been 
asked more questions than others; some of them haven't been asked any 
questions; some of them have been asked questions -- innumerable 
questions. | 

In fact, if you would like to come down and see some of the public 
files of some of the cases Iam handling today, or at the present time, 
you could convince yourself of that fact. So I know of no rule of thumb 
which says that the Commission must write the same number of letters 
to everyone or whether they are required to write any letters to anybody. 
Whether they do or do not is a matter which is decided in the light of 
what the particular agency of the Commission deems relevant at the 
time. It may or may not prove to be totally irrelevant later on. 

Mr. Bendich: It seems to me the Commission wants to have it 
both ways in its own favor. On the one hand, they have denied they have 
the burden of proof, or that the question is illegal. On the other hand, 


they deny me the right to show in what fashion they are illegal. 


[93] 

The Presiding Officer: Let's proceed now. What other questions 
do you have? | 

Mr. Bendich: I want an order from the Examiner directing the 
Secretary of the Commission to furnish me with the information con- 
tained, if any, in the file with respect to the applicant here, Mr. Cronan, 
which caused the Commission to direct the questions to him in addition 
to the ones which are uniformly and generally solicited on the prescribed 
forms, on the form which -- Let me withdraw that -- on the form which 
Mr. Cronan duly filed with the Commission. | 

Miss Mooney: Mr. Examiner -- | 

The Presiding Officer: That would be irrelevant. Let's proceed. 

Mr. Bendich: I have no further questions. I can't handle this kind 
of a case because, as I see it, every question which I am trying to get 
into the record going to the fact of how the Commission has picked on 
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Mr. Cronan and going to the question of the legality of the Commission's 
procedure here is determined irrelevant. It seems to me there is 
nothing I can do. The issue, as I understand it, is whether Mr. Cronan 
refused to answer lawful questions. 

All right. All that has been established here is that we are not 
being permitted to show that those questions are not lawful, and the 
Commission denies that it has any burden to show that they are lawful, 
and I can do nothing further. 


[94] 

The Presiding Officer: All right. 

Miss Mooney: Mr. Examiner, we don't deny we have the burden 
to show they are lawful. We maintain we have met whatever burden we 
have to show that these questions are lawful. If Mr. Bendich wants to 
see what, if anything, is in the Commission's file with respect to Mr. 
Cronan, he should advise his client to answer the question; and, in the 
event that the Commission, with all these facts before it, determines 
that no license renewal should be issued, then Iam sure that Mr. 
Bendich would be entitled to anything or everything the Commission 
might have in its files. 

The Commission is under no obligation to disclose anything it has 
when it wishes to gather facts in order to make a determination. 

The Presiding Officer: Does the Commission have anything else. 

Miss Mooney: No, sir. 

(Witness excused.) 

The Presiding Officer: Well, now, under the normal procedure, 
the parties have 20 days within which to file proposed findings. That 
would be 20 days from today. Generally it is more convenient to 
specify a particular date. 

Would November 14, which is more than 20 days, Friday, Novem- 
ber 14, be satisfactory ? 

Miss Mooney: November 14 is satisfactory to us. 
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[95] 

Mr. Bendich: Mr. Examiner, a point of indGeraation, please. Are 
both parties expected to file proposed findings? 

The Presiding Officer: I do not direct any ae to file. Either 
or all parties may file proposed findings. 

Let's put it this way. If either party, either or both parties wish 
to file proposed findings in this proceeding, those proposed findings 
cover factual evidence and all matters which they deem to be pertinent 
to raise a legal question, including any errors which the Examiner 
made in ruling on the evidence or excluding certain evidence. That 
should be prepared and filed so as to reach the Commission's office on 
or before the close of business on Friday, November 14, 1958. 

Now, is that within a time schedule that is convenient ? 

Mr. Bendich: Yes. I think that would be convenient, Mr. 
Examiner. 


Miss Mooney: Yes. 


The Presiding Officer: Anything else, Gentlemen? 


Miss Mooney: No, sir. 

The Presiding Officer: All right. I said "Gentlemen, " Ladies 
and Gentlemen. 

The hearing in this proceeding is closed. 

(Whereupon, at 1:25 o'clock, p.m., the hearing the above-entitled 
matter was closed.) 
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FCC EXHIBIT No. 1 [21] [ Dated 10/16/56] 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
il 24, 1956 
Mr. William C. Cronan abet : Registered Mail 
40 Moffitt Street Retum Receipt Requested 
San Francisco, California 


Dear Mr. Cronan: 

This is with reference to your Application Form 756, dated March 
28, 1956, for renewal of your First Class Radiotelephone Operator Li- 
cense No. Pl-12-837, which you submitted to the Commission's Field 
Office at San Francisco, California. 

The Commission had determined that it must have additional in- 
formation before taking action with respect to your application. Accord- 
ingly, you are requested to answer under oath and sign before a Notary 
Public, the enclosed questionnaire and submit it to the Commission 
within 30 days from the date of receipt of this letter. At the same time 
you may submit any additional statement or information which you may 
desire. 

You are advised that, pursuant to the provisions of Section 1.381 
of the Commission's Rules, failure to file the information requested 
constitutes grounds for dismissal of your application. 

Very truly yours, 


Mary Jane Morris 
Secretary 


Enclosure * * * 
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{ Attachment to FCC Exhibit 1] 
Questionnaire 


Are you now or have you ever been a member of the Communist 
Party? 
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If the answer is yes, give dates of membership: 


Are you now or have you ever been a member of any organization 
or group which advocates or teaches the overthrow of the Gov- 
ernment of the United States, or of any political subdivision there- 
of, by force or violence? | 

| 


If the answer is yes, list the organization or group + ana give the 
dates of membership: 


Subscribed and sworn to before me 
this day of 


My Commission Expires 


FCC EXHIBIT No. 3 
[ Received October 16, 1958] 
May 16, 1956 


Registered Mail 
Return Receipt Requested 


Charles R. Garry, Esq. 
Suite 470 Central Tower 
703 Market Street 

San Francisco 3, California 


Dear Mr. Garry: 


This is in reply to your letter dated May 10, 1956, questioning 


the Commission's authority to make inquiries relative to an applicant's 
affiliation with the Communist Party. | 

Under Section 303 (1) of the Communications Act of 1934, as 
amended, the Commission, "as public convenience, interest or necessity 
requires" is given authority "to prescribe the qualifications of radio 
operators, to classify them according to the duties to be performed, to 
fix the forms of such licenses, and to issue them to such citizens of the 
United States as the Commission finds qualified". | 
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While the Commission has previously prescribed in its rules 
certain minimum technical qualifications which must be met by all appli- 
cants for operator licenses and renewals thereof, it does not believe, 
under the section above-mentioned, its authority to pass upon applica- 
tions for operator licenses or renewals is by any means limited to de- 
termination as to whether such technical qualifications have been met. 
On the contrary, the Commission has consistently held to the position 
that, in addition to such technical qualifications it is authorized, in 
passing upon such applications, to consider other factors which have a 
reasonable relationship to the question of whether the grant of an oper- 
ator license to a particular individual would serve "public convenience, 
interest, or necessity". Of course, where the Commission does con- 
sider such other factors it must and does afford applicants, pursuant to 
the provisions of the Administrative Procedure Act, a full opportunity 
to be heard with respect to any factual or legal questions that may be 
presented. 

In the case of your client, Mr. William C. Cronan, the Commission 
has determined that the information which it has requested Mr. Cronan 
to submit is relevant to a consideration of the question of whether or not 
it will be in the "public convenience, interest, or necessity" to renew 
his radio operator license. 
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Since Mr. Cronan has failed to answer the questions presented to 
him by the Commission but has questioned the Commission's authority 
to ask the questions, he will be afforded an additional period in which to 
respond to the questions previously sent to him in our letter of April 24, 
1956. In the event that no further response is received from Mr. Cronan 
by June 18, 1956, it will be assumed that he does not wish to proceed 
with the prosecution of his application and said application will be sub- 
ject to dismissal pursuant to Section 1.381 of the Commission's Rules. 

Very truly yours, 


ce: General Counsel *** Mary Jane Morris, Secretary 
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FCC EXHIBIT No. 4 
[Received June 12, 1956] 


AMERICAN CIVIL LIBERTIES UNION 
Of Northern California 


June 7, 1956 


Federal Communications Commission 
Washington 25, D. C. 


Attention: Mrs. Mary Jane Morris, Secretary 


Re: William C. Cronan 
Your Ref: 1300 


Dear Mrs. Morris: 

Mr. William C. Cronan, 40 Moffitt Street, San Francisco 12, Cal- 
ifornia, has consulted me about your request for additional information 
in connection with his application for renewal of his first class radio- 
telephone operator's license. 

Previous inquiries were made on his behalf by Attorney Charles 
R. Garry of San Francisco. However, I will be representing Mr. Cro- 
nan in the future in substitution for Mr. Garry. I would appreciate re- 
ceiving a form for entry of appearance in behalf of Mr. Cronan. 


As you are aware, I am also representing two other applicants in 
similar situations: Travis Lafferty and Alfred Newell Johnson. 


Mr. Cronan is desirous of proceeding with his application but 
does not feel that the questions presented to him by the Commission are 
pertinent, relevant, legal, or constitutional as conditions for the renewal 
of his license. We would be agreeable to have the decision in Mr. Cro- 
nan's case held in abeyance pending the outcome of the case of Travis 
Lafferty which is currently pending before the Federal Communications 
Commission. | 

I would like to request that the license of Mr. Cronan be kept in 
effect pending the outcome of the Commission's decision in the Lafferty 
matter, and would appreciate a letter to this effect for his use. 
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[29] 
Enclosed you will find a signed statement by Mr. Cronan author- 
izing me to represent him in this matter. 
Very truly yours, 
/s/ Lawrence Speiser, Staff Counsel 


[30] 
[Enclosure to FCC Exhibit No. 4] 


40 Moffitt Street 
San Francisco 12, California 
June 7, 1956 


Federal Communications Commission 
Washington 25, D. C. 


Attention: Mary Jane Morris, Secretary 
Dear Madam: 

I hereby authorize Lawrence Speiser, Staff Counsel of the Ameri- 
can Civil Liberties Union of Northern California, to represent me and 
act as my attorney in all matters and proceedings before the FCC with 
reference to my application for renewal of first class radiotelephone 
operator license No. Pl-12-837. 

Sincerely yours, 
/s/ William C. Cronan 


FCC EXHIBIT No. 5 [31] 


AMERICAN CIVIL LIBERTIES UNION 
Of Northern California 


October 19, 1956 


Federal Communications Commission 
Washington 25, D. C. 


Attention: Mrs. Mary Jane Morris, Secretary 


Re: William C. Cronan 
Your ref: 1300 
Dear Mrs. Morris: 


I wrote to you on June 7, 1956 concerning the case of William C. 
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Cronan but received no response. 

I would like a letter of confirmation from the Federal Communi- 
cations Commission that Mr. Cronan's license is remaining in effect 
pending the outcome of the Commission's decision in the case of Travis 
Lafferty. 

Sincerely yours, 
/s/ Lawrence Speiser, Staff Counsel 
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FCC EXHIBIT No. 8 
[ Received June 19, 1957, FCC] 


AMERICAN CIVIL LIBERTIES UNION 
Of Northern California 


June 17, 1957 


Federal Communications Commission 
Washington 25, D. C. 


Attention: Mrs. Mary Jane Morris, Secretary 


Re: William C. Cronan 
Your Ref: 1300 


Dear Mrs. Morris: 

Mr. William C. Cronan, 40 Moffitt Street, San Francisco 12, 
California, has consulted me about your request for additional informa- 
tion in connection with his application for renewal of his ae class 
radiotelegraph operator's license. 

As you are aware, I am also representing two other applicants 
in similar situations: Travis Lafferty and Alfred Newell Johnson. 

Mr. Cronan is desirous of proceeding with his application but 
does not feel that the questions presented to him by the Commission 
are pertinent, relevant, legal, or constitutional as conditions for the 
renewal of his license. We would be agreeable to have the decision in 
Mr. Cronan's case held in abeyance pending the outcome of the case 
of Travis Lafferty which is currently pending before the Federal Com- 
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munications Commission. 

I would like to request that the license of Mr. Cronan be kept in 
effect pending the outcome of the Commission's decision in the Lafferty 
matter, and would appreciate a letter to this effect for his use. 

Enclosed you will find a signed statement by Mr. Cronan author- 
izing me to represent him in this matter. 

Very truly yours, 
/s/ Lawrence Speiser, Staff Counsel 
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[ Attachment to FCC 40 Moffitt Street 
Exhibit No. 8] San Francisco 12, California 
June 17, 1957 


Federal Communications Commission 
Washington 25, D. C. 


Attention: Mary Jane Morris, Secretary 
Dear Madam: 

I hereby authorize Lawrence Speiser, Staff Counsel of the 
American Civil Liberties Union of Northern California, to represent 
me and act as my attorney in all matters and proceedings before the 
FCC with reference to my application for renewal of first class radio- 
telegraph operator license No. TI-12-331. 

Sincerely yours, 
/s/ William C. Cronan 


FCC EXHIBIT No. 9 
[ Mailed July 2, 1957] 


June 24, 1957 


Lawrence Speiser, Esq. | 
American Civil Liberties Union of Northern California | 
503 Market Street 
San Francisco 5, California 


Dear Mr. Speiser: 

This is in response to your letter, dated June 17, 1957, with 
respect to the application of Mr. William Cronan for renewal of his 
radiotelegraph first class operator license. As we understand it, 

Mr. Cronan, whom you have been authorized to represent, like Mr. 
Travis Lafferty, has refused to answer certain questions which have 
been propounded of him by the Commission in connection with his 
application for renewal of his operator's license. | 

You have suggested in your letter, that in view of the similarity 
of Mr. Cronan's case with that of Mr. Lafferty's and the fact that the 
latter's application is presently in hearing status at the Commission, 
that it might be advisable to hold Mr. Cronan's case in abeyance pend- 
ing the outcome of the Lafferty proceeding. As to this matter, we can 
make no commitment to you and the Commission will determine for 
itself whether and when it should designate Mr. Cronan's application 
for hearing. 

With respect to keeping Mr. Cronan's license in effect you are 
advised that his radiotelegraph license expired March 8, 1957, and that 
he did not apply for renewal thereof until after expiration date. There- 
fore, until Mr. Cronan obtains a renewal, he will not have authority to 
operate under his radiotelegraph first class operator license. This 
situation is dissimilar to that of his application for renewal of his 
radiotelephone operator license for which he submitted a request for 
renewal prior to expiration date. Although the Commission's Rules 
permit the filing of an application for renewal within a year after the 
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52 
date of expiration, the effect of this period of grace is not to keep the 
license in force between the expiration date and date of filing of the 


application but to eliminate the necessity of taking a new examination 


if the application for renewal is filed within the year after expiration. 


Very truly yours, 
Mary Jane Morris, Secretary 


FCC EXHIBIT No. 10 
[ Mailed September 24, 1957] 
September 18, 1957 


Mr. William C. Cronan 
40 Moffitt Street 
San Francisco 12, California 


Dear Sir: 

The Engineer in Charge of the Commission's San Francisco 
office, as a result of a detailed inspection of the SS ANGELO PETRI 
(WHJI) on August 27, 1957, has reported that you were employed as a 
radio operator on board that ship for the purpose of conducting sea 
trials, and during the inspection. 

In order to avoid any possible misunderstanding, you are advised 
that your radiotelegraph first class operator license, T1-12-331, ex- 
pired on March 5, 1957 and that your pending application dated March 
12, 1957 for renewal of this license does not constitute continued op- 
erating authority. In a letter dated June 24, 1957 to your attorney, 
Mr. Lawrence Speiser, this office similarly advised him with respect 
to the status of this license. 

In view of the foregoing you should refrain from serving or op- 
erating in any position requiring a radiotelegraph operator license 
until your expired license has been renewed. Failure to do so may 
result in application of the penalties provided by law. 

** * Very truly yours, Ben F. Waple, Acting Secretary 
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[40] | 
[Mailed F.C.C. May 22, 1958] F.C.C. Exhibit No. 11 


May 22, 1958 


CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 


Lawrence Speiser, Esq. 

American Civil Liberties Union of Northern California 
503 Market Street 

San Francisco 5, California 


Dear Mr. Speiser: 


This is in further reference to the matter of Mr. William Cronan's 
application for renewal of his radiotelephone operator license, and his 
refusal to answer the questionnaire submitted to him in connection with 
that application. Action on his application was withheld pending a deci- 
sion in a similar case (In the Matter of TRAVIS LAFFERTY, 235 7th 
Street, Oakland 7, California, application for renewal of second class 
radiotelephone operator license No. P2-12-190). A hearing was held in 
this case and the Commission confirmed its position that such questions 
as have been presented to Mr. Cronan must be answered. A copy of the 
Commission's final decision in the Lafferty case is enclosed. 


A new questionnaire is enclosed which conforms with the require- 
ments set forth in the final decision. If Mr. Cronan will answer these 
questions, under oath, further consideration will be given to his appli- 
cation. 

In the event no further response is received from Mr. Cronan by 
July 1, 1958, or no request for a hearing is received, it will be assumed 
that he does not wish to proceed with the prosecution of his application 
and said application will be subject to dismissal pureuent to Section 
1.71(d) of the Commission's rules. 


Very truly yours, 


Mary Jane Morris 
Secretary 
Enclosures 


cc: Mr. William Cronan, Certified Mail 
FEMB 


AMooney:bak/leg/O GC 
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QUESTIONNAIRE 


Are you now or have you ever been a member of the Communist 
Party ? 


If the answer is yes, give dates of membership: 


Are you now or have you ever been a member of any organization 
or group which adovcates or teaches the overthrow of the Govern- 
ment of the United States, or of any political subdivision thereof F 
by force or violence ? 


If the answer is yes, list the organization or group and give the 
dates of membership: 


Subscribed and sworn to before me 
this day of ,19 


My Commission Expires 


55 
[44] 


[Received F.C.C. June 20, 1958] F.C.C. Exhibit No. 12 


AMERICAN CIVIL LIBERTIES UNION of Northern California 
503 Market Street, San Francisco 5, California EXbrook 2-4692 


June 17, 1958 


Federal Communications Commission 
Washington 25, D.C. 


Attention: Mrs. Mary Jane Morris, Secretary 


Re: William C. Cronan 
Your Ref: 1300 


Dear Mrs. Morris: 


With reference to your letter in the above captioned matter dated 
May 22, 1958, I should like to take this opportunity on behalf of Mr. 
Cronan_ to request a hearing in the matter of the renewal of Mr. Cronan's 
radio-telephone operator license. 


Mr. Cronan is desirous of proceeding in every pertinent respect 
necessary to the prosecution of his application. However, Mr. Cronan 
does not feel that the questions presented to him by the Commission are 
pertinent, relevant, legal or constitutional as conditions for the renewal 
of his license. 


I am unfamiliar with the rules of the Commission; I note that your 
said letter refers to Section 1.71D of the Commission's rules and I did 
everything within my power to find that section. However, I could not 
find said section in any of the law libraries in San Francisco nor could 
the local office of the Federal Communications Commission help any 
when I applied there at 180 New Montgomery Street. 


I am somewhat fearful of leaving out a necessary procedural step 
in terms of making proper request for a hearing; if this/is so, I should 
greatly appreciate it if you would call this to my attention so that I may 
take the necessary steps. 

Finally, I should like to request that the hearing be held, if possible, 
in San Francisco. 


Very truly yours, 
/s/ Albert M. Bendich 


Albert M. Bendich, 
Staff Counsel 
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[59] FCC 58M-1309 


In the Matter of Docket No. 12554 


WILLIAM C,. CRONAN ORDER 66234 
* Ok OX — 


The Hearing Examiner having under consideration (1) a motion 
filed November 4, 1958 on behalf of the Office of the General Counsel 
and the Chief, Field Engineering & Monitoring Bureau, Federal Com- 
munications Commission; and (2) a motion filed November 17, 1958 on 
behalf of William'C. Cronan, both motions requesting corrections to the 
transcript in the above-entitled proceeding; 

IT APPEARING that the errors noted in the above motions request- 
ing corrections to the transcript do exist and that the transcript should 
be corrected; 

IT IS ORDERED this the 18th day of November 1958, that the 
motions filed on behalf of the Office of the General Counsel and the 
Chief, Field Engineering & Monitoring Bureau, Federal Communications 
Commission, and on behalf of William C. Cronan ARE GRANTED to the 
extent shown below and the transcript is corrected as follows: 

VOLUME 1 
Page Line Correction 


Title Page 18 Insert "appearing for the Field Engineering & 
Monitoring Bureau," after "JOHN H. 
McALLISTER,"' 


Delete "application of" 
Change "of" to "Nor" 
VOLUME 2 


Change ''And the other is Pl." to And the other 
is Ti" 


Change ''Military or the Naval" to "military or 
naval" 


Change "applications" to "qualifications" 
Insert "the" after "in the light of" 

Change "in 1.506" to '1.505(c) and 1.506(b)" 
Change "Section 1.71" to "Section 1.71(a)" 
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[60] 
Correction 


Change lines 4 through 9 to read as follows: 
"to citizenship, character, and physical condi- 
tion, the license will be issued. Where doubts 
as to citizenship, character or physical condi- 
tion arises, the application is referred to the 
Commission's Inspection and Examination 
Division, Field Engineering and Monitoring 
Bureau, Washington, D. C., for consideration. 
If it appears that further information is re-" 


Change "procedure" to "proceedings" 


Change "deemed it improper" to aera as 
proper" 


Change "the caption to that copy" to “the attach- 
ment as a copy” 


Change period to "and"; change "As" to "as"; 
after ''concerned" insert "protection of" 


After "law" insert ''clause"’; change "rules of 
attainder" to "bills of attainder"; insert a 
period after "attainder" 


Strike entire line 


Change "Section 1.71 or 1.605" to "Section 1.71(d) 
or 1.506(b)" 


Change "1955" to 1954" 

Change "Federal" to "Administrative" 

Strike first ''to” : 

Change ''3" to ''6(b)"' 

Change "equally relevant" to "equally irrelevant" 


Change "we have authority, and we believe it 
necessary to ask" to "the Commission has 
authority, when it believes it necessary, to ask” 


Change to read as follows: "Holding that there is 
such an obligation would open to the general 
public what has always been deemed in admin- 
istrative proceedings to be eigen to the public 
view - i.e., the" 


Change "Section 1.79" to Section 1.179" 


Change "acceptance or in evidence" to "identifi- 
cation" 
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Correction 
Insert "whether" between "is" and "he" 
Change "March 12, 1957" to ''May 13, 1957"' 
Insert "dated June 17, 1957," after "California," 
Change "operating any" to "serving in any" 
Strike "it" 
Change "the" to "a" 
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Change "or" to "for" 


Strike comma after "position"; insert "is that" 
between "position" and "the" 


Insert "the'' between "'of"' and ''questions" 


Change "on the" to "as" 


Basil P. Cooper 
Hearing Examiner 
Federal Communications Commission 


/s/ Mary Jane Morris 


Mary Jane Morris 
Secretary 


Released: November 19, 1958 


SIGNED BY ABOVE 
MAILED BY 


Nov. 19, 1958 


[ Return Receipt Requested, Fee Paid] 
/s/ W. C. Cronan 
| Certified Mail No. 97488] 
/s/ A. M. Bendich 
| Certified Mail No. 97489] 
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| FCC 59D-24 
[138] | 


70474 
Appearances : 

Albert M. Bendich, on behalf of William C. Cronan; John H. 
McAllister, on behalf of the Chief, Field Engineering and Monitoring 
Bureau, Federal Communications Commission; and Ann Mooney, Office 
of General Counsel, Federal Communications Commission. 

INITIAL DECISION OF HEARING EXAMINER BASIL P. COOPER 
Preliminary Statement : 
1. In this proceeding, William C. Cronan requests the renewal of 


his first-class radiotelephone operator license No. P1-12-837 and his 


first-class radiotelegraph operator license No. T1- 12-331 
2. By order dated July 30, 1958, released August 5, 1958, the 


Commission designated the above-entitled applications for hearing upon 


the following issues: 

"(1) To determine whether William C. Cronran failed to 
answer lawful questions with respect to his qualifica- 
tions to be a licensee which the Commission had 
directed him to answer under oath; | 
To determine in the light of the evidence adduced under 
Issue 1 whether William C. Cronan possesses the 
necessary qualifications to hold a radio operator 


license." 


[139] 

3. A prehearing conference was held in San Francisco, California, 
on October 15, 1958. The evidentiary hearing was held in San Francisco, 
California, on October 16, 1958, and the record was closed on that date. 
Proposed findings of fact and conclusions of law were filed by the appli- 
cant and the Chief, Field Engineering and Monitoring Bureau and Office 
of General Counsel, Federal Communications Commission, on Novem- 
ber 24, 1958. Reply briefs were filed by the applicant on December 17, 
1958, and by the Chief, Field Engineering and Monitoring Bureau and 
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Office of General Counsel, Federal Communications Commission, on 
December 19, 1958. 
Findings of Fact 

4. William C. Cronan, whose address is 40 Moffitt Street, San 
Francisco, California, executed on March 28, 1956 an application for the 
renewal of his first-class radiotelephone operator license No. P1-12- 
837 which was filed with the Commission's San Francisco field office 
on March 30, 1956. 

5. The Commission, by letter dated April 24, 1956, advised Mr. 
Cronan that it must have additional information before taking action on 
his application and requested him to respond under oath to the following 
questions: 

"1. Are you now or have you ever been a member of the 

Communist Party? 
If the answer is yes, give dates of membership: 
Are you now or have you ever been a member of any organi- 
zation or group which advocates or teaches the overthrow 
of the Government of the United States, or of any political 
subdivision thereof, by force or violence ? 
If the answer is yes, list the organization or group and 
give the dates of membership:" 
In the letter of April 24, 1956, Mr. Cronan was told that at the time he 
submitted the answers to the above questions he could also furnish any 
additional statement or information which he may desire and that 
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failure to file the information requested would constitute grounds for 
the dismissal of his application pursuant to Section 1.38 1/ of the 
Commission's Rules. 

6. By letter dated May 10, 1956, Mr. Charles R. Garry, as attor- 
ney for Mr. Cronan, requested information as to the justification for 
asking the questions referred to above. By letter dated May 16, 1956, 
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Mr. Garry was advised that the authority was derived from Section 
303(1) of the Communications Act of 1934, as amended. This letter also 
advised Mr. Garry that Mr. Cronan would be afforded an additional 
period within which to respond to the Commission's questions. 

7. By letter dated June 7, 1956, Mr. Lawrence Speiser, staff 
counsel of the American Civil Liberties Union of Northern California, 
informed the Commission that he would be representing Mr. Cronan and 
at the same time was also representing other applicants in similar pro- 
ceedings and identified Travis Lafferty and Alfred Newell Johnson. Mr. 
Speiser stated that Mr. Cronan does not feel that the questions presented 
to him by the Commission are pertinent, relevant, legal, or constitu- 
tional and suggested that the decision in Mr. Cronan's case be held in 
abeyance pending the outcome of Commission action on the Travis 
Lafferty application which was then pending before the Commission ey 
Following other correspondence, the Commission by letter dated Decem- 
ber 3, 1956 advised Mr. Speiser that Mr. Cronan's operating authority 
under his previous license would remain in force pending completion of 


the Commission's proceedings on his renewal application. 


1/ Section 1.381 of the Commission's Rules, then in effect, provided 
in pertinent part: 


""*** Where an applicant fails to respond to official sonmeapardence 
or request for additional material, the application will be dismissed 
without prejudice." 


By recodification of Part 1 of the Commission's Rules, effective Feb- 
ruary 3, 1958 (22 F.R. 10981) and amended (Amendment 1-1) effective 
March 12, 1958 (23 F.R. 1828), Section 1.381 was superseded, in part, 
by Section 1.71(d) which provides: 


"Failure to prosecute an application, or failure to rencond to 
official correspondence or request for additional information will 
be cause for dismissal. Such dismissal will be without prejudice 
where an application has not yet been designated for hearing; such 
dismissal may be made with prejudice after an app Hcarion has 
been designated for hearing." 


2/ The evidentiary hearing in Travis Lafferty was held in San Francis- 
co, California, on May 2, 1955. The Initial Decision was released Feb- 
ruary 21, 1956. The Commission's Decision, 23 FCC Reports 761, 

13 RR 641, was released December 19, 1957. 
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8. Mr. Cronan, on March 12, 1957, executed an application for the 
renewal of his first-class radiotelegraph operator license No. T1-12- 
331 which was filed with the Commission's San Francisco field office on 
March 18, 1957. By letter dated May 13, 1957, Mr. Cronan was advised 
that before acting on his application, the Commission must have addi- 
tional information and requested that he execute and return the question- 
naire identical to that shown in paragraph 5 supra. Mr. Cronan was 
again advised that in addition to responding to the questionnaire, he 
could submit any additional information or statement which he might 
desire and that failure to file the information requested would constitute 
grounds for the dismissal of his application. By letter dated June 17, 
1957, Mr. Speiser, as counsel for Mr. Cronan, wrote the Commission 
that Mr. Cronan does not feel that the questions presented to him by the 
Commission are pertinent, relevant, legal, or constitutional as condi- 
tions for the renewal of his license and requested that the decision on 
Mr. Cronan's application be held in abeyance pending the outcome of the 
case of Travis Lafferty then pending before the Commission,<” He also 
requested that Mr. Cronan's radiotelegraph operator license remain in 
effect pending the outcome of the Commission's decision in the Travis 
Lafferty case. The Commission, by letter dated June 24, 1957, advised 
Mr. Speiser that as Mr. Cronan did not file his renewal application until 
after his radiotelegraph license had expired on March 5, 1957, he would 
not have authority to operate under such license as the situation was 
different from that involved in the application for the renewal of his 
radiotelephone operator license for which he had submitted a request 
for renewal prior to the expiration date. 

9. The Commission, by letter dated May 22, 1958, advised Mr. 
Speiser that it had concluded the proceedings in the matter of Travis 
Lafferty and had affirmed its position that questions such as those 
presented to Mr. Cronan must be answered. A copy of the Commis- 


sion's Decision in'the Travis Lafferty case was enclosed. A new ques- 
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tionnaire was enclosed and Mr. Cronan was given an opportunity to 
answer the questions and return the same to the Commission. Mr. 
Speiser was also advised that in the event no response was received 
from Mr. Cronan by a specified date or no request for a hearing was 
received, it would be assumed that Mr. Cronan did not wish to proceed 
with the prosecution of his application and that such application would 
be subject to dismissal pursuant to Section 1.71(d) of the Commission's 


Rules. (See Footnote 1 supra.) 


3/ The letter stated that Mr. Speiser represented Alfred Newell John- 
son in another similar situation. 
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10. By letter dated June 17, 1958, Mr. Albert M. Bendich, staff 
counsel of the American Civil Liberties Union of Northern California, 
who succeeded Mr. Speiser as counsel for Mr. Cronan, again stated that 
Mr. Cronan did not feel that the questions presented to him by the Com- 
mission are pertinent, relevant, legal or constitutional as conditions for 
the renewal of his license and requested a hearing in the matter of the 
renewal of Mr. Cronan's radiotelephone operator license. While it does 
not appear from the evidence of record that Mr. Cronan or his counsel 
made a formal request for a hearing on Mr. Cronan's application for 
the renewal of his radiotelegraph operator license, the Commission's 
order designating this matter for hearing and the proceedings were 
predicated on the assumption that such a request had been filed. 

11. Mr. Cronan's application for renewal of his first-class radio- 
telephone operator license was filed on FCC Form 756 revised Novem- 
ber 1952 and his application for the renewal of his first-class radio- 
telegraph operator license was filed on FCC Form 756 as of September 


1955. Both applications were complete in that the applicant responded 
to all of the pertinent questions. Form 756 contains several questions 
designed to elicit information as to the applicant's citizenship, loyalty 
to the United States and other character qualifications. | 
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12. Commission counsel conceded at the hearing that there are 
no outstanding records of violations of any of the Commission's Rules 
or operating procedures. 

13. The applicant contends that as he had answered all the ques- 
tions on the application form, the Commission is without legal authority 
to require him to answer any question not specifically stated on such 
form and, in particular, that the Commission is without legal authority 
to ask the questions of him and not of other applicants. The transcript 
of the hearing on October 16, 1958 and of the prehearing conference on 
October 15, 1958 and the correspondence between the applicant and 
counsel for the Commission prior to the hearing establish the fact that 
the applicant was aware that the same questions asked him by the Com- 
mission had been asked of at least two other persons, namely, Alfred 
Newell Johnson (Docket 11258) and Travis Lafferty (Docket 11259). A 
copy of the Commission's Decision in the Travis Lafferty case wherein 
the Commission held the questions in issue to be relevant was furnished 
the applicant prior to the time his applications were designated for 


hearing. 
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14. Section 303(1) of the Communications Act of 1934, as amended, 
provides that the Commission shall "Have authority to prescribe the 
qualifications of station operators, to classify them according to the 
duties to be performed, to fix the forms of such licenses, and to issue 
them to such citizens of the United States as the Commission finds 
qualified, ***."" Mr. Cronan was advised that the authority of the Com- 
mission to request additional information in order to determine if an 
applicant for an operator license is qualified is found in Sections 1.71, 
1.505(c) and 1.506(b) of the Commission's Rules 

15. Applicant's counsel contended at the hearing that the Commis- 
sion could not ask the applicant any questions other than those specifi- 
cally phrased in the application form. He asserted that the Commission 
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had no more right to ask an applicant to answer the two questions 
previously identified than to ask him to state "what size shoes he 
wears," “how he voted in the previous election," "whether he is red- 
headed or brunette," "what brand of toothpaste he uses," or what his 
"wife's phone number was". ! 

16. Mr. Cronan was advised at and prior to the hearing that the 
Commission deemed the questions propounded to be relevant and that 
the failure to respond thereto would result in the dismissal of his ap- 
plication. He was advised at the hearing by Commission counsel that 
even if he answered both questions in the affirmative, there would be 
no automatic denial of his applications. This fact is also clearly stated 
in the Commission's Decision in the matter of Travis Lafferty, Docket 
11259, 13 RR 641 at page 647, a copy of which was sent to his counsel 
prior to the hearing. | 

17. Mr. Cronan was also advised at the hearing that he should 
assume that the Commission deemed the questions relevant and if he 
did not answer the questions, the Commission would probably deny or 
dismiss his applications. He was also advised that if he desired, he 
could preserve his right to challenge the legality of the questions by 
(a) answering and having his counsel move that the answers be struck, 
or (b) answering and thereafter he or he and others could request the 
Commission to institute rule-making procedures to determine whether 
such questions should or should not be asked. It was explained to him 
that by answering the questions and taking either of the steps outlined, 
he could thus preserve the right to challenge the legality of the ques- 
tions while at the same time paving the way to receive a license. After 


conferring with his counsel, Mr. Cronan again declined to answer the 


questions. 
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[144] 
Conclusions 
1. William C. Cronan has filed applications requesting the re- 
newal of his first-class radiotelephone operator license No. P1-12-837 
and of his first-class radiotelegraph operator license No. T1-12-331. 


2. After each of the above-indicated applications was received, 


Mr. Cronan was advised that the Commission must have additional 
information before taking action on his applications and requested him 
to respond under oath to the following questions: 

"1. Are you now or have you ever been a member of the 

Communist Party? 

If the answer is yes, give dates of membership: 

Are you now or have you ever been a member of any 

organization or group which advocates or teaches the 

overthrow of the Government of the United States, or 

of any political subdivision thereof, by force or violence? 

If the answer is yes, list the organization or group and 

give the dates of membership:" 
Mr. Cronan was advised that at the time he submitted answers to the 
questions, he could also furnish any additional statement or information 
which he may desire and that the failure to file the information requested 
would constitute grounds for the dismissal of his application pursuant to 
specified sections of the Rules. 

3. Mr. Cronan declined to answer the questions identified above 
and requested a hearing. His request was granted and the hearing has 
been held. The issues to be resolved in this proceeding are: 

'(1) To determine whether William C. Cronan failed to 

answer lawful questions with respect to his qualifica- 
tions to be a licensee which the Commission had 
directed him to answer under oath; 

To determine in the light of the evidence adduced under 
Issue 1 whether William C. Cronan possesses the 
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necessary qualifications to hold a radio operator 


license."' 

4. It should be clearly understood that this proceeding is not con- 
cerned with the question of whether Mr. Cronan's applications should or 
should not be granted if he answered either or both of the questions in 
the affirmative. Had Mr. Cronan answered either question and had the 
Commission, with the answers before it, questioned whether the public 
interest would be served by granting either or both licenses, a hearing 
to develop facts relating to such issues would have been held. 
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Mr. Cronan was advised at the hearing that the Commission deemed the 
inquiries to be lawful questions and even if he answered both questions 
in the affirmative, there would be no automatic denial of his applications. 
This fact is also clearly stated in the Commission's Decision in the 
matter of Travis Lafferty, Docket 11259, 23 FCC Reports 761, 13 RR 
641, a copy of which was sent to Mr. Cronan's counsel several months 
before the evidentiary hearing in this proceeding. Despite such 
assurances, Mr. Cronan has failed to answer either question. 

5. The failure of Mr. Cronan to answer either question leaves 
for determination in this proceeding the following: (1) Did the Commis- 
sion have the right to ask and require answers to the questions pro- 
pounded, and (2) if so, did Mr. Cronan's refusal to answer such ques- 
tions constitute a basis for finding that he has failed to/establish that he 
is qualified to hold the licenses for which he has applied. 

6. Congress, in the Communications Act of 1934, as amended, 
hereinafter sometimes referred to as the Act, under Title I--General 
Provisions, Section 1 thereof, specified as follows: 

"Sec. 1. For the purpose of regulating interstate and 
foreign commerce in communication by wire and radio *** 

for the purpose of the national defense, for the purpose of 

promoting safety of life and property through the use of 
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wire and radio communication, and for the purpose of 

securing a more effective execution of this policy *** and 

by granting additional authority with respect to interstate 

and foreign commerce in wire and radio communication, 

there is hereby created a commission to be known as the 

'Federal Communications Commission,' *** which shall 

execute and enforce the provisions of this Act." 
In Title Iil--Provisions Relating to Radio, Congress provided, in part, 
as follows: 

"Sec. 301. *** No person shall use or operate any 
apparatus for the transmission of energy or communications 
or signals by radio *** except under and in accordance with 
this Act and with a license in that behalf granted under the 


provisions of this Act. 
x* * KK K KK HK 
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"Sec. 303. Except as otherwise provided in this Act, 
the Commission from time to time, as public convenience, 
interest, or necessity requires shall-- 

*x* * Ke Ke Ke OK Ok 

'(1) Have authority to prescribe the qualifications 
of station operators, to classify them according to the 
duties to be performed, to fix the forms of such licenses, 
and to issue them to such citizens of the United States as 
the Commission finds qualified, except that in issuing 
licenses for the operation of radio stations on aircraft the 
Commission may, if it finds the public interest will be 
served thereby, waive the requirement of citizenship in 
the case of persons holding United States pilot certificates 
issued by the Civil Aeronautics Commission, or in the 
case of persons holding foreign aircraft pilot certificates 
which are valid in the United States on the basis of 
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reciprocal agreements entered into with foreign govern- 
ments; 
wo we eK Ok Ok 
"(r) Make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent with law, 
as may be necessary to carry out the provisions of this 
Act, ***. | 
* Ke Oe OK OK OK OK Ok 
"Sec. 318. The actual operation of all transmitting 
apparatus in any radio station for whicha station license 
is required by this Act shall be carried on only by a person 
holding an operator's license issued hereunder, and no 
person shall operate any such apparatus in such station 
except under and in accordance with an operator's license 
issued to him by the Commission: ***. : 
* ke Ke ok * OK OK OK | 
"Sec. 360. The radio installation, the operators, the 
regulation of their watches, the transmission and receipt of 
messages, and the radio service of the ship except as they 
may be regulated by law or international agreement, or by 
rules and regulations made in pursuance thereof, shall in 


the case of a ship of the United States be under the supreme 


control of the master." 

7. Applicant contends that the Commission, in acting on his 
renewal applications, may consider only those questions specifically 
asked in the renewal application forms (FCC Form 756) which were 
filed by him. This contention must be rejected for several reasons. In 
the first place, Congress did not intend that the statutory standard of 

[147] : 
public convenience, interest and necessity to be applied by the Commis- 
sion in granting licenses would be placed within the confines of those 
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questions specifically asked in application forms. The Commission 
recognized this fact when it promulgated Sections 1.71, 1.505(c) and 
1.506(b) of its Rules pursuant to which it reserves the right to seek 
additional information before acting on applications before it. That the 
Commission does not limit its consideration of the renewal of commer- 
cial operator licenses to questions specifically asked in Form 756 is 
evident by the provisions of Section 13.5 of the Commission's Rules 
which provides that commercial radio operator licenses will not be 
granted or renewed under certain conditions stated therein. 

8. The Congress did not intend that the Commission in applying 
the statutory standard of public convenience, interest or necessity would 


consider only citizenship and technical qualifications of applicants. 


National Broadcasting Company v. United States, 319 U.S. 190, Clarks- 
burg Publishing Co. v. Federal Communications Commission, 225 F. 2d 


511, and Mansfield Journal v. Federal Communications Commission, 
180 F. 2d 28. 

9. In FCC Form 756, used in applying for a new radio operator 
license or renewal thereof, which the applicant executed, there are 
numerous questions including several which are for the purpose of 
obtaining information relating to the citizenship, loyalty, character and 
other qualifications of the applicant for a radio operator license. The 
additional information which Mr. Cronan was asked to furnish related 
to the same basic qualifications. 

10. Applicant, in his brief, argues that the words "qualifications" 
and "qualified" used in the Communications Act form no statutory basis 
for requiring an applicant to execute a non-Communist affidavit. This 
argument, at page 4 of the applicant's opening brief, reads, in part, as 
follows: 

"*** Section 303(m) deals with suspension of licenses 

and spells out, in detail, the grounds for suspension. No- 

where, in the list of grounds for suspension, is there any 

mention of anything like a political means test. This 
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means, that once a license is granted, and the licensee then 
becomes a Communist (or what have you in the realm of 
political undesirable), he can not be suspended on that 
ground. The Commission must wait for the expiration 
date, some five years removed, at which point it will be 
able to present the renewal applicant with an affidavit of 
non-Communist contamination for his signature. 

"Now this is, of course, absurd. Congress could not 
have intended to so hamstring itself if indeed it desired 
persons unwilling to sign non-Communist affidavits to be 
kept out of radio operator's jobs.” 


[148] 
It is noted that in the above-quoted excerpt from applicant's opening 
brief and also throughout the applicant's briefs, there has been a 
studious avoidance of the contention that the Commission should not ask 
if the applicant is a member of any organization or group which advo- 
cates or teaches the overthrow of the Government of the United States 
by force or violence. If, as contended by applicant, the power of the 
Commission to revoke or suspend the license of a radio operator is 
limited solely to the violations specifically mentioned in Section 303(m) 
of the Act, such contention, if sound, states a valid reason why the 
Commission should exercise great care before issuing or renewing a 


license. 


11. The applicant contends in his briefs that the Commission is 


without authority to require answers to the questions propounded be- 
cause, among other things, they violate his rights under the First 
Amendment. He supports such contention by quotations. from numerous 
decisions of the Supreme Court. There is no doubt but that the Supreme 
Court jealously guards rights preserved to the citizen under the Bill of 
Rights. We are not here concerned, however, with the right of a person 
to distribute handbills (Schneider v. Irvington, 308 US. 147) or the 
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right of a state to require a non-Communist oath in order to obtain a 


tax exemption (Speiser v. Randall, 357 U.S. 513) or of the right of a 


state to authorize its attorney general to conduct an investigation 
(Sweezy v. New Hampshire, 354 U.S. 234) or of the right of a state to 
refuse to grant a license to practice law when as found by the Supreme 
Court "There is nothing in the record which suggests that Schware has 
engaged in any conduct during the past 15 years which reflects ad- 
versely on his character. ***' (Schware v. Board of Bar Examiners, 
353 U.S. 232 at 239). We are not here concerned with the scope of con- 
gressional resolutions pursuant to which investigations are held (United 
States v. Rumely, 345 US. 41) or the manner in which such investiga- 
tions are conducted (Watkins v. United States, 354 US. 178). Neither 
are we concerned with the power of the President to enlarge the field 
of sensitive positions beyond those specified in that act of Congress 
(Cole v. Young, 351 U.S. 536) or of the right of the Secretary of State 
to exercise powers not granted to him by the Congress (Kent v. Dulles, 
357 U.S. 116). The matter with which the Commission is concerned is 
the right to have all necessary and pertinent information before it finds 
that the public convenience, interest or necessity will be served by the 
issuance of a license which will accord the holder thereof the means 

of being placed in a position affording continuous opportunity to main- 
tain properly, or sabotage, vital communication facilities of the United 
States. 
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12. In Travis Lafferty, the Commission considered whether the 
questions asked Lafferty, which are in all respects similar to the 
questions asked Mr. Cronan, bear a reasonable relationship to the 
qualifications of a radiotelephone or radiotelegraph operator. On this 
point, the Commission stated: 

"We consider next, in the context of the Commission's 


authority to propound such questions, whether the questions 
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asked of Lafferty bear a reasonable relationship to the quali- 


fications of radiotelephone operators. Section 1 of the Com- 
munications Act of 1934, as amended, expressly lists ‘the 
purpose of the national defense’ as one of the primary pur- 
poses for the creation of this Commission. An administra- 
tive agency, in effectuating the policies of its governing Act, 
cannot proceed '...so single-mindedly that it may wholly 
ignore other and equally important Congressional objectives. 
Frequently the entire scope of Congressional purpose calls 
for careful accommodation of one statutory scheme to an- 
other, and it is not too much to demand of an administrative 
body that it undertake this accommodation without excessive 
emphasis upon its immediate task.’ Southern Steamship 
Company v. National Labor Relations Board, 316 US. 31 
(1942). The Supreme Court of the United States has expressed 


similar views in National Broadcasting Company v. United 
States, 319 U.S. 190 (1943) and Federal Communications Com- 


mission v. American Broadcasting Company, 347 U.S. 284 
(1954). With this in mind, we take note here of expressions 
of Congressional policy in matters concerning the national 
defense. It is to be noted that in the Communist Control Act 
of 1954, 68 Stat. 775, Section 2, Congress has declared the 
Communist Party to be a conspiracy acting in behalf of a 
foreign government to seek the overthrow of the United States 
Government by force or violence, and constituting, as such, 
a clear, present and continuing danger to the security of the 
United States. See also Internal Security Act of 1950, 64 
Stat. 987. Congress has also provided that membership in 
an organization or group which advocates or teaches the 
overthrow of the Government of the United States by force 
or violence, with knowledge of the organization's aim, is a 
criminal offense. Smith Act, 18 U.S.C. §2381, et seq. 
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Accommodating the scheme of the Communications Act, 
including one of that Act's express purposes of serving the 
national defense, to the above-mentioned Acts, it is mani- 
fest that the Commission may inquire into the possible 
relationship of an applicant to such an organization in 
determining whether the public interest will be served by 
the grant of an operator's license which by its terms may 
make possible access to and the right to use communica- 
tions equipment vital to the safety and defense of the 
United States. Licensed operators, who are part of a con- 
spiracy directed against the United States or seeking to 
overthrow the government by force or violence, 
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through the medium of such license could act in a manner 

inimical to the national interests. Some of the situations 

in which this might occur are readily apparent: a 'sub- 

versive’ operator operating a broadcast station might fail 

to invoke required CONELRAD procedures in time of air 

attack, thus permitting the station to be used as a homing 

device by enemy aircraft; he might deliberately sabotage 

the transmitting apparatus he has been employed to operate 

or maintain (and in many cases only licensed operators may 

operate or maintain essential high-powered transmitting 

equipment); or such an operator might utilize such equip- 

ment for transmitting clandestine messages for espionage 

or subversive purposes, or for sending out false and mis- 

leading messages to confuse the public with similar ends 

in view." 

13. That the licensed radio operator has the technical knowledge 
to enable him to commit highly sophisticated acts of sabotage was 


recognized in Didriksen v. Federal Communications Commission, 254 
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F. 2d 354, wherein the U. S. Court of Appeals for the District of Colum- 
bia Circuit sustained Commission action suspending the licenses of 
certain radio operators who had manipulated and dislocated various 
controls and connections of a radio transmitter but had'not physically 


destroyed or permanently harmed the equipment. The Court, holding 
that such acts violated the statute under which the Commission acted, 
stated, in part: (254 F. 2d 356) 

"*** The statutory authority here has underlying it a 


congressional policy to keep open and available at all times 
means of communications. Severe penalties, risk of loss of 
license, attend a licensee's willful interference with broad- 
casting operations. Local emergencies, to say nothing ofa 
serious national emergency such as enemy attack, would 
make all existing radio and TV stations vital links of com- 
munication with the public. Our civil defense programs 

rely on these links. So viewed, any acts of sabotage of any 
vital media jeopardizes highly important public interests i 
That the acts are highly sophisticated sabotage does not 
lessen and if anything heightens their offense against the 
public interest. Hatchet blows or cut wires, could well be 
less, not more, effective damage simply because they could 
be more readily detected. These skilled radio engineers with 
their special training and special knowledge of the particular 
equipment were able to inflict a subtle kind of damage and 
interference with communication, which took long ‘hours of 
painstaking trial and error effort to remedy. The very 
license which the Commission issued to them placed them in 


the position where they could perform these acts." 
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14. Applicant appears to concede that if he were to seek employment 


as a radio operator with the Government in a sensitive position, he 
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would be carefully screened for security purposes. He argues in his 
reply brief, page 10, that ''*** if a man wants a job driving an auto- 
mobile for the State Department, he will of course need a driver's 
license just to be able to make application. Yet, his driver's license 
would hardly be considered as a security clearance, and the driver's 
license would not block the security check which would certainly follow 
such an application. If the man doesn't meet the necessary security 
standards, he doesn't get the job, notwithstanding the fact he has a 
driver's license. We are saying that precisely the same considerations 
apply to radio operator's licenses." The right to drive an automobile 
like the right to travel abroad may be a basic right of an individual. 
The damage to the United States which could be caused by the misuse of 
an automobile or by the traveler abroad is substantially less than that 
which could be caused by a licensed radio operator who, because of his 
technical qualifications, knows how, where and when to commit highly 


sophisticated acts of sabotage (paragraphs 12 and 13 supra). Applicant, 


in essence, is saying that the Commission, in its licensing functions, 
must issue licenses to technically qualified people and let some other 
person or agency safeguard the security of the nation. Had Congress 
intended that the licensing functions of the Commission be limited to 
the performance of ministerial acts, it would have said so. The Con- 
gress, on the contrary, intends the Commission to weigh carefully the 
character qualifications of all applicants for radio operator licenses. 
By Public Law 85-817 (1958), Sections 303(1) and 310(a)(1) of the Com- 
munications Act were amended to authorize the Commission to issue 
licenses in certain cases to noncitizens for radio stations on board air- 
craft. Under the amendment, the Commission is to issue such licenses 
after the applicant has obtained a pilot's license from the Federal 
Aviation Agency. In discussing the provisions of the bill, the Senate 
Committee on Interstate and Foreign Commerce points out that the 
Federal Aviation Agency, under authority contained in Section 601 (2) 
(6) Public Law 85-726 49 U.S.C. 1421 (a) (6) which establishes that 
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agency, will determine in advance matters of security and character 
qualification with respect to licenses issued pursuant to Public Law 
85-817 by the Federal Communications Commission. The Senate Com- 
mittee carefully points out, at page 3 of Senate Report 2338, that: 
"Under the provisions of the Federal Communications Act of 
1934, as amended, the Federal Communications Commission 
is required to find, with regard to every license issued by it, 
that the public interest will be served thereby In making 
this finding, the Commission necessarily must weigh the 
character qualifications of persons seeking radio operator 
licenses. The Committee desires to emphasize that this bill, 
as amended, does not relieve the Commission of this 


affirmative responsibility." 


[152] : 
Public Law 85-817 was originally introduced in the House of Representa- 
tives as H.R. 8543. As originally proposed, it contemplated that the 
Commission would make a security check before issuing operator 
licenses to noncitizens. In commenting on H.R. 8543 as originally 
proposed, the Federal Communications Commission called attention to 
the fact that certain language therein would make it necessary for the 
Commission to augment its staff to process the necessary security 
clearances. With respect to such matters, however, the Commission 
stated: (Senate Report No. 2338, page 5) | 


"'*** We should not wish to subordinate security con- 


siderations to administrative problems. *** The present 
statute requiring a license be issued only upon a finding 
that its issuance is in the public interest is sufficient to 
permit this Commission to deny license applications in 
those cases where security questions are involved, without 
requiring it to undertake the responsibility of making 
affirmative findings with respect to the security qualifica- 
tions of each applicant which comes before it." | 
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15. In American Communications Assn., C.1.0., et al. v. Douds, 


339 U.S. 382, the Supreme Court sustained as constitutional that pro- 
vision of the National Labor Relations Act which required certain 
officers of labor unions to file non-Communist affidavits under certain 
conditions. Chief Justice Vinson, speaking for the Court, held that the 
statutory requirement did not unduly infringe the freedoms protected 
by the First Amendment to the Constitution. On this point, the Court 
stated: (339 U.S. 412) 

"*** That Amendment [First] requires that one be 
permitted to believe what he will. It requires that one be 
permitted to advocate what he will unless there is a clear 
and present danger that a substantial public evil will result 
therefrom. It does not require that he be permitted to be 
the keeper of the arsenal." 

The licensed operator in charge of essential communication facilities 

is in a position which would enable him to cause greater danger to the 

United States than the keeper of most arsenals. See paragraph 13 supra. 
16. The applicant argues in his brief that the questions propounded 

are political in nature and therefore unlawful. The Congress of the 

United States, in the Smith Act, 54 Stat. 671, the Internal Security Act, 

64 Stat. 987, and in the Communist Control Act, 68 Stat. 775, clearly 

indicates that the Communist Party is not a political party in 


[153] 
the sense that the term "political party" is used and understood by the 
people of the United States. Mr. Justice Jackson, in his concurring 
opinion in Douds, 339 U.S. pages 424-444 inclusive, discussed, among 
other things, the goal of the Communist Party and the methods by which 
its members seek to achieve that goal. He stated that ''The goal of the 
Communist Party is to seize powers of government by and for a 
minority rather than to acquire power through the vote of a free elec- 
torate."" (page 425); that "The Communist Party alone among American 
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parties past or present is dominated and controlled by a foreign govern- 
ment. It is a satrap party which, to the threat of civil disorder, adds 
the threat of betrayal into alien hands.” (page 427); that "Violent and 
undemocratic means are the calculated and indispensable methods to 
attain the Communist Party's goal." (page 429); and that "Every mem- 
ber of the Communist Party is an agent to execute the Communist pro- 
gram." (page 431). | 
17. The Supreme Court in numerous decisions has guarded 

jealously the right of the individual to think what he will and to express 
those thoughts. This right to speak freely, guaranteed by the First 
Amendment, is subject to control. In Dennis et al. v. United States, 
341 US. 494, decided June 4, 1951, the Supreme Court affirmed the 
conviction of Dennis and others who had been indicted and found guilty 
for violations of the conspiracy provisions of the Smith Act, 54 Stat. 
671. In sustaining the convictions, Chief Justice Vinson stated, in part, 
that: (341 US. 501) | 


"The obvious purpose of the statute [Smith Act] is to 


protect existing Government, not from change by peaceable, 
lawful and constitutional means, but from change by violence, 
revolution and terrorism. That it is within the power of the 
Congress to protect the Government of the United States from 
armed rebellion is a proposition which requires little dis- 
cussion. *** We reject any principle of governmental help- 
lessness in the face of preparation for revolution, which 
principle, carried to its logical conclusion, must lead to 
anarchy. No one could conceive that it is not within the 
power of Congress to prohibit acts intended to overthrow 

the Government by force and violence. The question with 
which we are concerned here is not whether Congress has 
such power, but whether the means which it has employed 
conflict with the First and Fifth Amendments to the Consti- 
tution." | 
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Chief Justice Vinson held that: (341 U.S. 509) 


'*4*%* Overthrow of the Government by force and violence 


is certainly a substantial enough interest for the Government 
to limit speech. Indeed, this is the ultimate value of any 


society, for if a society cannot protect its very structure from 
armed internal attack, it must follow that no subordinate value 


can be protected. *** 
xe eK KK OK K 
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'™** TF Government is aware that a group aiming at its 
overthrow is attempting to indoctrinate its members and to 
commit them to a course whereby they will strike when the 


leaders feel the circumstances permit, action by the Govern- 
ment is required. The argument that there is no need for 


Government to concern itself, for Government is strong, it 
possesses ample powers to put down a rebellion, it may defeat 
the revolution with ease needs no answer. For that is not the 
question. Certainly an attempt to overthrow the Government 

by force, even though doomed from the outset because of in- 

adequate numbers or power of the revolutionists, is a sufficient 

evil for Congress to prevent. ***' (emphasis supplied) 

18. Fortunately, the people of the United States have experienced 
Communism only in its preparatory stages. For the technique by means 
of which the Communist Party seeks to achieve and does achieve its 
ends, we may turn to the concurring opinion of Mr. Justice Jackson in 
Dennis wherein he discussed the manner in which the Communist Party 
participated in the overthrow of the Government of Czechoslovakia. 
Concerning such activities, Mr. Justice Jackson stated, in part: (341 
U.S. 566) 

'"k** When the government faced a foreign and domestic 
crisis, the Communist Party had established a leverage strong 
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enough to threaten civil war. In a period of confusion the 


Communist plan unfolded and the underground organization 
came to the surface throughout the country in the form chiefly 
of labor 'action committees." Communist officers of the 
unions took over transportation and allowed only persons with 
party permits to travel. Communist printers took over the 


newspapers and radio and put out only party-approved versions 
of events. Possession was taken of telegraph and telephone 


systems and communications were cut off wherever directed 
by party heads. Communist unions took over the ‘factories, 


and in the cities a partisan distribution of food was managed 
by the Communist organization. A virtually bloodless abdica- 
tion by the elected government admitted the Communists to 


power, whereupon they instituted a reign of oppression and 

terror, and ruthlessly denied to all others the freedoms 

which had sheltered their conspiracy." (emphasis supplied) 

19. In Yates v. United States, 354 US. 298, the Supreme Court 
reversed the convictions of Yates and others who had been found guilty 
by the lower court upon a single count indictment charging them with 
conspiring (1) to advocate and teach the duty and necessity of over- 
throwing the Government of the United States by force and violence, and 


(2) to organize, as the Communist Party of the United States, a society 
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of persons who so advocate and teach, all with the intent of causing the 
overthrow of the Government by force and violence as speedily as 
circumstances would permit. The convictions were reversed for the 
reasons stated in the decision, including erroneous instructions to the 
jury and insufficient evidence to support some of the charges. The 
Court emphasized the distinction between advocacy of an abstract doc- 
trine and advocacy of action. At page 323, the following language from 


Dennis was quoted: 


82 
"*** 'The mere fact that [during the indictment period] 

petitioners' activities did not result in an attempt to over- 

throw the Government by force and violence is of course no 

answer to the fact that there was a group that was ready to 

make the attempt. The formation by petitioners of such a 

highly organized conspiracy, with rigidly disciplined mem- 

bers subject to call when the leaders, these petitioners, felt 

that the time had come for action, coupled with . . . world 

conditions, . . . disposes of the contention that a conspiracy 

to advocate, as distinguished from the advocacy itself, can- 

not be constitutionally restrained, because it comprises only 

the preparation. It is the existence of the conspiracy which 

creates the danger. ... If the ingredients of the reaction 

are present, we cannot bind the Government to wait until the 

catalyst is added.' 341 US., at 510-511 (emphasis supplied)."’ 

20. It is true, as contended by the applicant, that the Supreme 
Court held invalid an order requiring the National Association for the 
Advancement of Colored People to disclose the names of its members 
(NAACP v. Alabama, 357 U.S. 449) but the Supreme Court has also held 
that the State of New York could require the Ku Klux Kian to disclose 


the names of the members of that organization (Bryant v. Zimmerman, 


278 U.S. 63). The reasoning underlying both decisions is that the aims 
and objectives of the NAACP were considered by the Court to be com- 
mendable whereas the aims and objectives of the KKK were not. No 
case, however, has been cited in which the Supreme Court has held that 
the aims of any group or organization which seeks to overthrow the 
Government of the United States by force and violence were commend- 
able. 

21. Applicant contends that as the Congress has never directed 
the Federal Communications Commission to investigate "subversives," 
the Commission is proceeding without legislative sanction in entering 
this field. Applicant refuses to acknowledge the fact that the Commis- 
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sion has entered into no investigation of subversives but in the orderly 
conduct of its business is attempting to follow the mandate of Congress 
which requires that operator licenses be issued only to those persons the 
Commission finds to be qualified if the issuance of the license would 


serve the public interest, convenience and necessity. See also para- 


graph 14 supra. 
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22. The power to regulate interstate and foreign commerce by 
wire and radio is reserved to the Congress of the United States by 
Article I, Section 8 of the Constitution. Congress has exercised this 
power and by statute has provided that radio station and operator licenses 
shall be issued only as the public convenience, interest or necessity re- 
quires. The privilege of operating a radio transmitter is not a right 
guaranteed by the Bill of Rights. Until the Federal Communications Com- 
mission is provided with adequate information to enable it to determine 
that the applicant is fully qualified to fulfill the trust which goes with the 
license which accords the holder thereof the means of being placed in a 
position affording continuous opportunity for actions inimical to the na- 
tion's communications facilities and to the security of the nation, it can- 
not perform the duties and trust imposed upon it by the Congress of the 
United States. The questions propounded by the Commission are pertinent 
and have a bearing on the qualifications of a licensed radio operator. 
Such harm as may result to the applicant from any restriction to such 
personal rights as are reserved to him are substantially outweighed by 
the harm to the public which could result from the failure of the Commis- 
sion to take reasonable precautions before granting radio operator 
licenses. This is not to hold or imply that an applicant is automatically 
disqualified to be a radio operator if he is or has been a member of the 
Communist Party or of any other organizations concerning which inquiry 
was made. Such determination must necessarily be decided in the light 


of the information provided in response to the Commission's questionaire 
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or on the basis of evidence developed at a hearing. The ultimate conclu- 
Sion is that the questions asked which the applicant has refused to answer 
were lawful. 

23. The questions which the applicant has refused to answer, 
while known to the Commission, the applicant and his counsel, were not 
quoted in the issues to be resolved in this proceeding. They are quoted 
in this Initial Decision because of the legal necessity to do so. Had the 
applicant chosen to answer, it is possible that only those persons im- 
mediately concerned would have known what questions had been asked. 
Cf. Watkins v. United States, 354 U.S. 178 at page 197, and Beilan v. 
Board of Education, 357 U.S. 399 at page 401. 

24. Applicant Cronan has refused to answer the questions pro- 
pounded by the Commission despite the fact that he was informed prior 
to and at the hearing that the Commission considered both to be lawful 
and within the province of the Commission to ask. He persisted in his 
refusal despite the fact that he was advised that even though he answered 
both questions in the affirmative, such fact would not result in an auto- 
matic denial of his applications but that his refusal to answer would re- 
sult in such denial. He refused despite the fact that he was advised that 
he could answer and still preserve his right to challenge by appropriate 
legal or administrative means the authority of the Commission to pro- 
pound the questions. Applicant, on advice of counsel, has chosen to as- 
sert his concept of personal freedom against the Commission's concept 
of its public duty. 
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25. A case in point is Beilan v. Board of Education, 357 U.S. 399. 
In 1952, Beilan, who had been a teacher for about 22 years with the 
Philadelphia Public School System, was asked by the school superintendent 


whether or not he had been the Press Director of the Professional Section 
of the Communist Political Association in 1944. This Association was the 
predecessor organization of the Communist Party in the United States. 
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Beilan, after consulting with counsel, announced that he would decline to 


answer that question and any other questions similar to it or questions 
of this type or questions about political and religious beliefs. Beilan 
was advised that failure to answer the questions might lead to his dis- 
missal. These interviews were given no publicity and were attended 
only. by Beilan, the superintendent and the assistant solicitor of the 
school board. Following an administrative hearing, Beilan was discharged 
as being incompetent. On appeal to the Supreme Court, that Court 
sustained the dismissal of Beilan, As stated by the Court, 357 U.S. 404: 
*** 'The only question before us is whether the Federal 
Constitution prohibits petitioner’ s discharge for statutory 
‘incompetency' based on his refusal to answer the Superintendent's 
questions. - (Footnote omitted) | 
"By engaging in teaching in the public schools, petitioner 
did not give up his right to freedom of belief, speech or 
association. He did, however, undertake obligations of frank- 
ness, candor and cooperation in answering inquiries. made of him 
by. his employing Board examining into his fitness to serve it 
‘asa public school teacher. | 
°A teacher works in a sensitive area ina school- 
room. There he shapes the attitude of young minds 
towards the society in which they live. In this, 
the state has a vital concern. It must preserve 
the integrity of the schools. That the school 
authorities have the right and the duty to screen 
the officials, teachers, and employees as to their 
fitness to maintain the integrity of the schools as 
a part of ordered society, cannot be doubted. ' 
Adler v. Board of Education, 342 U.S. 485, 493. 
As this Court. stated in Garner v. Board of Public Works, 341 
U.S. 716, 720, ‘We think that a municipal employer is not disabled 
because it is an agency of the State from inquiring of its employees 
as to matters that may prove relevant to their fitness and suitability 


for the public service. ' 
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"The question asked of petitioner by his Superintendent was 
relevant to the issue of petitioner's fitness and suitability to serve 
as ateacher. Petitioner is not in a position to challenge his dis- 
missal merely because of the remoteness in time of the 1944 
activities. It was apparent from the circumstances of the two 
interviews that the Superintendent had other questions to ask. 
Petitioner’s refusal to answer was not based on the remoteness 
of his 1944 activities. He made it clear that he would not answer 
any question of the same type as the one asked. Petitioner blocked 
from the beginning any inquiry into his Communist activities, 
however relevant to his present loyalty. ***" 


26. In Lerner v. Casey, 357 U.S. 468, the Supreme Court sustained 


the dismissal of Lerner from his position as a subway conductor in the 
New York City Transit System, which dismissal was predicated on the 
refusal of Lerner to respond to the question asking whether he was then 
a member of the Communist Party. The Court, after considering various 
arguments presented to it, stated that: (357 U.S. 479) 

“We hold that appellant's discharge was not in violation 

of rights assured him by the Federal Constitution." 

27. Land radio stations in the United States and its possessions 
are under the immediate supervision and control of the licensee and radio 
stations on board ships or aircrafts of the United States are under the 
immediate supervision and control of the master thereof. Such stations 
operate under authority of Acts of Congress and licenses issued by this 
Commission. The licensed operator of such stations is required to 
perform his duties in accordance with the orders and directions of the 
licensee or the master of the ship or aircraft. Commission Rules 
relative to station operators contemplate that the operator will be 
amenable to such orders. A person seeking to become a radio operator 
undertakes obligations of frankness, candor and cooperation in answering 
inquiries into his fitness to serve as a person to be placed in charge of 
vital communication facilities of the United States. Applicant Cronan, 
by his refusal to answer the questions propounded to him, has raised 
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serious doubts as to his fitness to serve as an operator. Having refused 
to answer questions even after he had been advised that the Commission 
in an adjudicatory proceeding has found such questions to be lawful, 
what reason is there to conclude that at some future date he would not 
assert his own concept of personal freedom and refuse to obey a lawful 
order of the licensee of a land station or the master of a ship or aircraft ? 


[159 ] | 

28. William C. Cronan has refused to answer lawful questions 
propounded by the Commission pursuant to authority contained in 
Section 303 (1) of the Act and Sections 1.71, 1.505(c) and 1.506(b) of 
the Rules of the Federal Communications Commission. As he has refused 
to furnish information which the Commission finds it should have in order 
to perform its statutory duty, his applications for the renewal of first- 
class radiotelephone operator license No. Pl-12-837 and first-class 
radiotelegraph operator license No. T1-12-331 must be denied as in default 
for failure to prosecute. : 


29. The refusal of William C. Cronan to answer lawful questions 


relative to his fitness to serve as a licensed radio operator raises such 
serious doubts as to his qualifications and, in particular, his frankness, 
candor, cooperation and amenability to orders of the licensee of a land 
station or of the master of a ship or aircraft that the Commission cannot 
find that the public interest, convenience and necessity will be served by 
granting his applications for the renewal of first-class radiotelephone 
operator license No. Pl-12-837 and first-class radiotelegraph operator 
license No. T1-12-331. | 

IT IS ORDERED this the 5th day of March 1959, that unless an 
appeal to the Commission from this Initial Decision is taken by any of 
the parties or the Commission reviews the Initial Decision on its own 
motion in accordance with the provisions of Section 1. 153 of the Rules, 
the applications of William C. Cronan for renewal of his first-class 
radiotelephone operator license No. Pl-12-837 and his first-class 
radiotelegraph operator license No. Tl-12-331 BE and the same ARE 
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HEREBY DENIED. 
[ Certified Mail No. 97147] /s/ Basil P. Cooper 
/s/ A. Benchich Basil P. Cooper 


Released: March 9, 1959 Shey ee Rope 
and effective 50 days thereafter, era! Communications Commission 


subject to the provisions of the Rule | Certified Mail No. 97148] 
cited in the ordering clause above. Return Receipt Requested - fee Paid 


[SEAL] 
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[Rec’d June 10, 1959 - F.C.C. ] 
EXCEPTIONS TO INITIAL DECISION 

Applicant, WILLIAM C. CRONAN, hereby excepts to Findings of 
Facts numbered 13, 15, 16 and 17 in the Initial Decision of Hearing 
Examiner Basil P. Cooper on the ground that said Findings are in conflict 
with the record. 

Applicant excepts to Conclusions of Law 7 through 29, inclusive, 
in the Initial Decision of Hearing Examiner Basil P. Cooper on the 
ground that said Conclusions violate the Communications Act of 1934 by 
incorrectly finding that the Federal Communications Commission has 
authority to require Applicant to answer questions relating to his political 
beliefs and associations as a condition to renewing the licenses in 
question. 

Applicant further excepts to such Conclusions on the ground that they 
violate the First and Fifth Amendments of the Federal Constitution in that 
they deprive Applicant of freedom of speech, press and assembly, and 
deny him due process of law by subjecting him to arbitrary and discrimi- 
natory treatment and depriving him of his right to a fair hearing. Appli- 
cant also excepts to such Conclusions on the ground that they violate the 
Administrative Procedure Act. 

[ 168 ] 

For a further and complete statement of the grounds upon which 
these exceptions are filed, reference is respectfully made to a brief in 
support of the exceptions which is filed herewith. 

DATED: June 8, 1959. 
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Respectfully submitted, 


/s/ Albert M. Bendich 

Albert M. Bendich, Staff Counsel 
American Civil Liberties Union 
Attorney for Applicant 
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[Rec'd June 10, 1959 - F.C.C. ] 
EXCEPTIONS TO INITIAL DECISION 

While the initial decision of the hearing examiner in the above 
captioned matter is generally in accord with the proposed findings of facts 
and conclusions filed by the Chief, Field Engineering and Monitoring 
Bureau and the Office of the General Counsel of the Federal Communica- 
tions Commission, we feel that certain aspects of the decision require 
further comment or clarification. Accordingly, the Chief, Field Engineer- 
ing and Monitoring Bureau and the General Counsel submit the following 
exceptions to the initial decision in this matter. 


1. Exception is taken to the failure in paragraph numbered 4 


page 7 and paragraph 22 page 19 of the Conclusions to distinguish the 
questionnaire presented to the applicant in this matter from "test oath" 
situations as in cases like Wilman v. Updegraff, 344 U. S. 183 and Speiser 
v. Randall, 357 U.S. 513. | 

2. Exception is taken to the failure in paragraph 4 page 7 and 
paragraph 9 page 10 of the Conclusions to conclude that the Commis- 
sion's action in no way violates the Administrative Procedure Act. 
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3. Exception is taken to the failure in paragraph 16 page 15 of 
the Conclusions to the failure to distinguash Kent v. Dulles, 357 U.S. 
116 and Speiser v. Randall, 357 U.S. 513 from the instant case and to 
cite Lerner v. Casey, 357 U.S. 468 and Beilen v. State Board of Educa- 


tion, 357 U.S. 399 in support of the conclusions. 
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SUPPORTING BRIEF 

Exception No. 1 

Exception is taken to the failure in paragraph number 4 page 7 
and paragraph 22 page 19 to distinguish the questionnaire presented to 
the applicant in this matter from "test oath" situations as in cases like 
Wieman v. Updegraff, 344 U.S. 183 and Speiser v. Randall, 357 U.S. 
913. In contrast with the situations in Wieman v. Updegraff, 344 U.S. 
183 and Speiser'v. Randall, 357 U.S. 513 relied on by the applicant 
herein affirmative answers to any of the questions propounded to him 
not only would not, but could not have resulted in any automatic denial 
of his license application. 
Exception No. 2 

Exception'is taken to the failure in paragraph 7 page 4 and paragraph 
9 page 10 to conclude that the Commission's action in no way violates the 
Administrative Procedure Act. Although the conclusion is reached that 
the Commission may seek additional information from an applicant beyond 
that sought in an application or required by an agency's rules, the legality 
of case by case consideration in the light of the Administrative Procedure 
Act is not considered. Security and Exchange Commission v. Chenery 
Corp. 332 U.S. 194 held that an agency may proceed without general 


rules on an ad hoc basis in analogous circumstances. 


[171 ] 

Exception No. 3 

Exception is taken to the failure in paragraph 16 page 15 of the 
Conclusions to distinguish Kent v. Dulles, 357 U.S. 116, and Speiser 
v. Randall, 357 U.S. 513, from the instant case, and to cite Lerner v. 
Casey, 357 U.S. 468, and Beilan v. State Board of Education, 357 U.S. 
399 in support of the holding. 

In support of the conclusion that the Commission lacks the statu- 
tory power to inquire as to the "political affiliation or activity" of 
potential operator licensees, applicant relies on the recent passport case, 


Kent v. Dulles, supra, and on the proposition expressed therein that 
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"the right of an administrative agency to inquire into the political 
activities of a citizen of the United States will be most narrowly construed 
and such power will not be implied from the general language of a regula- 
tory statute." : 
Even assuming that the "right to engage ina lawful occupation" is 
no less a basic and fundamental right than the constitutional right to 
travel!/ involved in the Kent case, and, assuming further that the passport 
involved in that case can be equated to the operator license involved in 
this proceeding, the holding in the Kent case cannot be deemed controlling 
in the present case, because the situation there, as in Speiser v. Randall, 
involved a "test oath", and an automatic denial of the benefit sought. 
In this respect, the holding in Lerner v. Casey is controlling. 
In that case the U. S. Supreme Court held (at p. 468) that applicant could 
not claim deprivation of due process when it was his own refusal to answer 
that blocked his obtaining such due process. As in the instant proceeding, 
had appellant answered, he would have been afforded a full evidentiary 


hearing including opportunity for cross-examination and disclosure of the 


. . | * 

1, Applicant makes this claim (Reply Brief, page 12) but compares Beilan 
v. Board of Education, 357 U.S. 399, involving the establishment of the 
qualifications of a teacher. 
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evidence upon which his dismissal was based. (See also Beilan v. Board 
of Education, 357 U.S. 399.) 
In the latter two cases, respondents refused to reply to questions 
where the record clearly indicates that the purpose for which the questions 


were asked was to elicit information and that decisions as to respondents' 


respective qualifications would be determined partly by the responses 


that were expected. 

Oral argument is not requested by the Chief, Field Engineering and 
Monitoring Bureau of the Office of the General Counsel. However, if oral 
argument is requested by the applicant, these offices desire to participate. 
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Respectfully submitted, 
/s/ D. W. Pincock 


D. W. Pincock 
Assistant General Counsel 


/s/ Chester D. Roberts, Jr. 
Chester D. Roberts, Jr. 


Counsel 


/s/ George S. Turner 
George S. Turner, Chief, 


Field Engineering & Monitoring Bureau 


/s/ John H. McAllister 
John H. McAllister 
Counsel 


[Certificate of Service ] 
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APPEARANCES 
Albert M. Bendich, on behalf of William C. Cronan; John H. 
McAllister, on behalf of the Chief, Field Engineering and Monitoring 
Bureau, Federal Communications Commission; and Ann Mooney and 


Chester A. Roberts, Office of General Counsel, Federal Communications 


Commission. 
DECISION 
By the Commission: Commissioner Bartley not participating; Commis- 
sioner Lee absent. 
PRELIMINARY STATEMENT 

1. By Order of July 30, 1958 released August 5, 1958 (23 FR 
6153) the Commission designated the above-entitled applications of 
William C. Cronan for hearing upon the following issues: 

{1} To determine whether William C. Cronan failed 
to answer lawful questions with respect to his qualifications 
to be a licensee which the Commission had directed him to 


answer under oath; 
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(2) To determine in the light of the evidence adduced 
under Issue 1 whether William C. Cronan possesses the 
necessary qualifications to hold a radio operator license. 
2. Hearing was held in San Francisco, California on October 16, 
1958, and the record was closed on that date. On March9, 1959, Hearing 
Examiner Basil P. Cooper released an Initial Decision which would 
deny the Cronan application. Cronan filed exceptions to the Initial 
Decision and a brief in support thereof. Exceptions and supporting brief 
were jointly filed by the office of the General Counsel and the Field 
Engineering and Monitoring Bureau of the Commission. Oral argument 
on the exceptions was neither requested nor heard. 
FINDINGS OF FACT 
3. On March 30, 1956 William C. Cronan of San Francisco, 
California, whose first-class radiotelephone operator license had an 
expiration date of May 23, 1956 filed with the Commission's San Fran- 


cisco field office an application for renewal of the said license. 
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4. By letter of April 24, 1956, the Commission advised Cronan 
that it must have additional information before taking action on his 
application and requested him to respond under oath to the following 
questions: 


"1, Are you now or have you ever been a member 
of the Communist Party? 


If the answer is yes, give dates of membership: 


2. Are you now or have you ever been a member of 
any organization or group which advocates or teaches 
the overthrow of the Government of the United States, 
or any political subdivision thereof by force or 
violence? 


If the answer is yes, list the organization or group 
and give the dates of membership:" 


The letter also advised Cronan that he might also furnish any 
additional statement or information which he might desire, and that fail- 
ure to file the information requested would constitute grounds for the 
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dismissal of his application pursuant to Section 1.381 of the Commission's 
Rules. 1/ 

5. On May 10, 1956, Charles R. Garry, attorney for Cronan, 
requested information as to the Commission's authority for propounding 
the questions contained in the questionnaire. He was advised that the 
authority was derived from Section 303(1) of the Communications Act of 
1934, as amended, and also advised that Cronan would be afforded 
additional time to respond to the Commission's questionnaire. 

6. OnJdune 7, 1956, Lawrence Speiser, staff counsel of the 
American Civil Liberties Union of Northern California, advised the 
Commission that he was representing Cronan and that it was Cronan's 
position that the supplementary questions asked of him by the Commission 
were not 


y—————_ 


=" Section 1. 381 of the Commission's Rules, then in effect, provided in 
pertinent part: 

"Where an applicant fails to respond to... request for additional 

material, the application will be dismissed without prejudice. " 
By recodification of Part 1 of the Commission's Rules, effective 
February 3, 1958 (22 FR 10981) and amended (Amendment 1-1) effective 
March 12, 1958 (23 FR 1828) Section 1.381 was superseded in part by 
Section 1. 71(d) which provides: 

"Failure to prosecute an application or failure to respond to 

official correspondence or request for additional information 

Will be cause for dismissal .....'' Such dismissal will be 

without prejudice where an application has not yet been designated 

for hearing; such dismissal may be made with prejudice after an 

application has been designated for hearing." 


"pertinent, relevant, legal, or elas " Speiser also suggested 
that, in view of the similarity of the two cases, action on the Cronan 
application be postponed pending final disposition of the pending Travis 
Lafferty case. 2 Following other correspondence on December 3, 1956, 
the Commission advised Speiser that Cronan's operating authority under 
the license in question would remain in force pending disposition of the 


proceedings on his renewal application. 3 
7. On March 18, 1957, Cronan filed with the Commission's San 
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Francisco field office an application for renewal of his first-class 
radiotelegraph operator license which had expired on March 5, 1957. On 
May 13, 1957, the Commission advised him that before acting on his ap- 
plication it must have additional information, and requested that he 
execute and return a questionnaire identical to that set forth in paragraph 
4, supra. He was again advised that he could submit any additional 
information or statement he might desire, and that failure to supply the 
information requested would constitute grounds for the dismissal of his 
application. On June 17, 1957, Mr. Speiser wrote the Commission 
repeating that Cronan did not regard the subject questions as "pertinent, 
relevant, legal or constitutional, ' suggested that this application also be 
held in abeyance, and requested that Cronan's radiotelegraph operator 
license remain in effect pending the outcome of Lafferty. However, he 
was advised that, since Cronan had permitted his radiotelegraph operator 
license to expire before applying for removal, his authority to operate 
under that license would not continue. 

8. By letter of May 22, 1958, the Commission advised Mr. Speiser 
that it had concluded its proceedings in Lafferty, and had affirmed its 
position that questions such as those asked of Cronan must be answered. 
A copy of the Commission's Decision was enclosed, as was a new 
questionnaire identical to those previously sent to Cronan. Speiser was 
advised that in the event that neither response nor request for hearing 
was received from Cronan by July 1, 1958, it would be assumed that 
Cronan did not wish to prosecute his application, and that such application 
would be subject to dismissal pursuant to Section 1. 71(d) of the Commis- 
sion's Rules. ¢ | 

9. OnJune 10, 1957, Albert M. Bendich, successor to Speiser as 
counsel again stated that Cronan did not regard the Commission's questions 
as "pertinent, relevant, legal or constitutional, '' and requested a hearing 
on Cronan's renewal application for his radiotelephone operator's license. 
While it does not appear from the record that Cronan or his counsel 
requested a hearing on the application for renewal of the radiotelegraph 


] Pherae a 
4 Although the Commission did not formally commit itself to withhold 
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action on Cronan pending disposition of Lafferty, no further action, 
except as hereinafter noted was taken in Cronan until after the final 
decision in Lafferty which was released on December 19, 1957 

(23 FCC 761). 

3/ 


5 USC 1008({b) 
4/ See Footnote 1, supra. 
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operator's license, the Commission's order of July 30, 1958, designating 


this matter for hearing (par. 1, supra) was predicated on the assumption 
that such request was intended, and subsequent proceedings embraced 
both applications. 

10. Cronan's applications for renewal were filed on appropriate 
Commission application forms, which forms were completed to the extent 
that applicant responded to all pertinent questions printed thereon. The 
forms contain several questions which seek information as to applicant's 
citizenship, loyalty to the United States and other character qualifications. 
There are no outstanding records of violations of any of the Commission's 
Rules or operating procedures by Cronan. 

11. At the evidentiary hearing, Cronan was again afforded an 
opportunity to answer the subject questions, but refused until the "legality" 
of the questions was first established. The record does not clearly indi- 
cate to what arbiter's declaration of "legality"' Cronan would defer, but 
apparently he deems it a question to be resolved by each individual 
applicant for he was aware from the correspondence hereinbefore out- 
lined and his receipt of a copy of the Lafferty decision that the Com- 
mission has ruled the questions to be proper. 

12. During the hearing applicant, through his counsel, attempted 
to expound a theory that, since the questions asked of him are not 
propounded to all applicants of his class, asking them of him was 
arbitrary and capricious. With complete disregard for our procedural 
rules, he neither produced witnesses, offered depositions, sought timely 
process nor in any other manner offered to prove his thesis, assuming, 
arguendo, that it be provable. Advantage was not taken of the ample 
opportunity which existed during the pendency of the avnoae! to 
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ascertain the identity of any Commission officer who might testify along 


the lines of his theory, subpoena him and take his deposition including 
the production of such records as were pertinent, and offer the testimony 
and material for such treatment as it might have been accorded, The 
sole effort made by applicant seems to have been at Tr. 83, et seq. where 
he examined, impromptu, a witness who lacked the information he sought 
and then endeavored to obtain an order to take interrogatories from the 
Secretary of the Commission. Such effort was untimely, and applicant 
knew or should have known, that no such order was needed, Rule 1.121 
et seq. Finally, Cronan neither sought review of the adverse ruling of the 
Hearing Examiner (if, indeed, there was a ruling, absent anything upon 
which to rule) under Rule 1. 47(a), nor did he preserve an exception 
under Rule 1.47(b). To permit him to precipitate a procedural imbroglio 
through his own disregard of prescribed methods and then claim error as 
a result thereof would be to place a premium on disregard of 
9; The applicant had the right to request continuances but did not do so. 
[ 212 ] 
orderly processes and reduce adjudicatory proceedings to an absurdity. 
We fully concur in the Examiner's refusal to halt the hearing or to 
otherwise facilitate a pure fishing expedition. : 
CONCLUSIONS 

1. The only area of controversy in this proceeding is whether the 
supplementary questions propounded to Cronan by the Commission were 
"lawful". Cronan contends that they were not, or, at least, that their 
lawfulness was not demonstrated to his satisfaction, and until he is 
satisfied he declines to answer. The Commission's position has been 
set forth at length In the Matter of Travis Lafferty, supra; and In the 
Matter of Morton Borrow, 27 FCC 783. Since we specifically affirm 
both the text and holdings of those decisions, including the comments as 
to the nature of the Communist Party and the Commission's duties with 
respect to the national defense, it is unnecessary to repeat the 
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Commission's views as to the constitutional and the majority of the 
statutory arguments advanced in Cronan's brief in support of exceptions. 
We conclude for the reasons advanced in Lafferty and Borrow, which we 
deem to be fully applicable to the instant case, that Cronan's 
application must be dismissed. However, Cronan does advance certain 
arguments not presented or fully presented in Lafferty or Borrow, and 
these points will be discussed in this opinion. 

2. Cronan argues that, assuming the Commission's motivation for 
the subject questions lies in a desire to prevent the use of communication 
facilities for sabotage and espionage, of such questions are a denial of 
due process as arbitrary and discriminatory because the denial of 
licenses to applicants who decline to answer questions designed to ascer- 
tain where their sympathies might be in the event of certain conflicts 
would not be an absolute guarantee that communications facilities could 
not be misused by non-licensees, and, therefore, there is no substantial 
relationship between the Commission's objectives and the means used for 
its accomplishment. We deem this argument to be without merit in the 
circumstances ofthis case. While it is true that the Commission's 
action must be "substantially related to a legitimate end sought to be 
attained, " Cities Service Gas Co. v. Peerless oil, ! that does not mean 
that an action directed toward a legitimate end must unfailingly accomplish 
it or be abandoned. As detailed in Lafferty and Borrow, supra, the 
Commission has a statutory obligation to consider the national defense 
in determining the public interest, and in connection therewith a real 
concern With the misuse of communications facilities by those persons 
with the greatest access to them, the operators licensed by the Commission. 
That the regulation of such operators cannot guarantee against the misuse 
of the facilities by individuals not subject to the Commission's jurisdiction 
does not militate against the Commission's duty to exercise its regulatory 


/ : : ee 
g Cronan avers that the record contains no showing of theCommission's 
reasons for propoundingthe subject questions. This statement completely 
overlooks the fact that when the questions were propounded to him on 
May 22, 1958, he was furnished a copy of the Commission's Lafferty 
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decision wherein the Commission's objectives in asking such questions 
were fully set forth. 


1/ 340 US 179 186; 95LE3; 71SC1 
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functions with respect to those individuals over whom it has such juris- 
diction. 

3. Cronan next contends that he was denied a meaningful hearing 


because he established a prima facie case of entitlement to renewal by 
showing that he had no record of violations of Commission's rules and 
regulations, and was denied only because he refused to give an “expurga- 
tory political oath.'"' This argument must fail on two separate errors. 
First, Cronan's technical qualifications and record of Commission 
violations, if any, were not at issue in the proceeding, and thus he did 
not make out a prima facie case for renewal. Sec. 303(1) of the Act 
provides that "'as public interest, convenience or necessity requires" the 
Commission shall have authority to "prescribe the qualifications of 
station operators ... and to issue [licenses] to such citizens of the 
United States as the Commission finds qualified." Here the process of 
establishing applicant's qualifications gave rise to questions designed to 
elicit information bearing on any possible conflict of loyalties which 
might occasion the misuse of his license in the event of war or civil 
disorder. See Lafferty and Borrow, supra. Failure to answer such 
questions in cases where the Commission deems their propounding desirable, 
renders it impossible to reach the statutory conclusion that the public 
interest will be served by a grant, and, since the inquiry cannot proceed, 
the conclusion cannot be reached, regardless of technical qualifications. 
Secondly, Cronan's styling of an "expurgatory political oath" postulates 
that there is something to purge (i.e. Communist or like associations); 
that admission of such will ipso facto result in denial of a license, and 
reciprocally, that "purging" (to use applicant's own phrase) for such will 
result in renewal of the license. We know of no authority for such an 


assumption in either law or precedent, see Borrow, supra. 
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4. Dronan further alleges that he was denied a meaningful hearing 
because the Examiner assumed the subject questions to be lawful and 
excluded as irrelevant Cronan’s effort to adduce facts "Which would support 
his attempt to rebutt the presumption of legality." Insofar as this 
argument implies that the Examiner held any attempt to prove the questions 
unlawful to be irrelevant it is based on a misconception. The Examiner 
only held that certain specific evidence suggested by Cronan was irrelevant 
in that it was not probative of the issue of legality. Insofar as the argu- 
ment implies that Cronan actually sought to offer facts into evidence it 
is erroneous, for Cronan did not do so. The impropriety of his procedure 
is discussed at par. 12 of the findings of fact, supra. 

5. Cronan further contends that he was denied due process because 
the Commission placed the burden of proof in this proceeding on him. 
As pointed out in Borrow, supra, the Commission has always required 
that applicants carry the burden of proving their entitlement to a license. 
This procedure is founded on Section 303(1) of the Communications Act 
which provides that the Commission shall "have authority to prescribe 


the qualifications of station operators... and to issue [licenses] to such 


citizens of the United States as the Commission finds qualified." Section 
303 further provides that such licenses shall be issued only on an affirma- 
tive finding that the "public convenience, interest or necessity requires, " 
Necessarily, such affirmative finding can only be made if the applicant 
furnishes the facts on which it is to be based, that is to say, 
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carries the burden of proof. A contrary practice would require that the 
Commission reach the necessary affirmative conclusion as to the public 
interest while lacking information it deems pertinent, a result clearly 
contrary to the intent of the statute. 

6. Finally, Cronan contends that the Administrative Procedure 
Act, requires that the Commission proceed by rule rather than ad hoc 
except in certain unusual or unforeseeable situations, and that the subject 
questions are not provided for by any Commission rule and the instant 
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situation does not fall within any exception to the requirement of the APA, 
This argument overlooks Sections 1. 71(d), 8/ 1.505(c), a and 1. 506(b) xu! 
of the Commission's Rules which provide for the furnishing of such infor- 
mation in addition to that specified in the application form as the Com- 
mission may require of applicants in order to determine whether a grant 
of a particular bet ear seated would be in the public interest. Based on 
SEC v. Chenery, — 11/ 332 US 194, we do not interpret the APA as pro- 
viding that an agency's rules must specify all of the miscellaneous infor- 
mation which may be required of individual applicants in particular cases, 
for such interpretation would presuppose that all cases are substantially 
alike and the agency could know in advance just what information it will 
need in each individual case, a patently impossible supposition. Similarly, 
the fact that the Commission has initiated but not resolved a rule-making 
proceeding (Docket Nos. 11060 and 11061) which would require all appli- 
cants to furnish information similar to that sought of Cronan does not 
lend support to Cronan's argument, for whether or not the Commission 
ultimately determines that such information should be furnished by all 
applicants would be largely irrelevant to whether it may'require such 
information of individual applicants in appropriate circumstances. 

7. In summary, the Commission has determined that, in ascertain- 
ing whether a grant of Mr. Cronan's application would serve the public 
interest, it requires information as to whether or not he belongs to or 
has belonged 


eee ar 


"Failure to prosecute an application, or failure to respond to official 
correspondence or request for additional information, will be cause for 
dismissal. Such dismissal will be without prejudice where an application 
has not yet been designated for hearing; such dismissal may be made with 
prejudice after an application has been designated for hearing." 


9/ "The Commission may upon its own motion or upon motion of any party 
to a proceeding, order the applicant to amend his application so as to make 
the same more definite and certain; and may require an applicant to submit 
such documents and written statements of facts, under oath as inits 
judgment may be necessary." 

10/ 


"Failure to prosecute an application, or failure to ee to official 
correspondence or request for additional information, will be cause for 
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dismissal. Such dismissal will be without prejudice where an application 
has not yet been designated for a hearing; such dismissal may be with 
prejudice after an application has been designated for a hearing." 


aif 332 US 194; 91 LE 1995; 67 SC 1575. 
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to the Communist Party, which is responsibly reputed to advocate the 
violent overthrow of the government of the United States, or to any 
organization which advocates the violent overthrow of our existing 
government. It requires such information as a prerequisite to reaching 
the statutorily necessary conclusion that a grant of the subject application 
would serve the public convenience, interest or necessity, because of the 
nature of the employment available to the licensees and the close relation- 
ship of such employment to the interests of the national defense. Cronan 
Was aware, through correspondence and through receipt of the Commission's Ye 
decision in Lafferty, supra, of the Commission's views as to the necessity 
for the requested information, and the probable consequences of a failure 
to furnish it. In the absence of the requested information, the Commission 
would deem it an abuse of its discretion to affirmatively conclude that a 
grant of Mr. Cronan's applications would serve the public interest. 

Accordingly, IT IS ORDERED, That pursuant to Section 1. 71(d) of 
the Commission’s Rules, the applications of William C. Cronan for 
renewal of radiotelephone operator license, first class, and radiotele- 
graph operator license, first class, ARE DISMISSED. 

FEDERAL COMMUNICATIONS COMMISSION 
/s/ Ben F. Waple 


Ben F. Waple 
[ SEAL ] Acting Secretary 


Adopted: April 27, 1960 
Released: May 2, 1960 
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UNITED STATES COURT OF APPEALS © 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
WILLIAM C. CRONAN, ! 
Appellant, 
v. No. 15760 


FEDERAL COMMUNICATIONS 
COMMISSION, 


Appellee. 
NOTICE OF APPEAL FROM A DECISION 


AND ORDER OF THE FEDERAL COMMUNICATIONS 
COMMISSION AND STATEMENT OF REASONS THEREFOR. 


I | 

Pursuant to the provisions of Section 402(b) of the Communications 
Act of 1934 as amended [47 U.S.C. 402(b)], William C.| Cronan hereby 
appeals from the decision and order of the Federal Communications 
Commission dated April 27, 1960, and released May 2, 1960, in 
Docket No. 12554, by which action the Commission denied applications 
by appellant for renewal of his first-class radiotelephone operator 
license, and his first-class radiotelegraph operator license. The ap- 
pellant is aggrieved and adversely affected by this action and such action 
is unlawful, in violation of appellant's constitutional rights, beyond the 
scope of the statutory authority of the Commission, and in violation of 


the Administrative Procedures Act, as more particularly appears 


below. 
0 
STATEMENT 

1. The appellant is the holder of first-class radiotelephone operator 
license which had an expiration date of May 23, 1956, and a first-class 
radiotelegraph operator license which had an expiration date of March 
5, 1957. | 

2. On March 30, 1956, appellant executed an application for renew- 
al of his radiotelephone operator license. On April 24, 1956, the Com- 
mission sent appellant a letter directing that he answer under oath the 


following questions: 
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(1) Are you now or have you ever been a member of 


the Communist Party? If the answer is yes, give 


dates of membership; 


(2) Are you now or have you ever been a member of any 
organization or group which advocates or teaches the 
overthrow of the Government of the United States, 
or of any political division thereof, by force or vio- 
lence? If the answer is yes, list the organizations 
or groups and give the dates of membership. " 

3. Appellant declined to answer such questionnaire on the ground 
that the Commission did not have the legal authority to require answers 
to such questions as a condition of the renewal of his license and further 
on the ground that the requirement of the Commission was an infringe- 
ment of his constitutional rights and that the questions were not pertinent, 
relevant, legal or constitutional. 

4, On March 18, 1957, appellant filed with the Commission an 
application for renewal of his first-class radiotelegraph operator license 
which had expired on March 5, 1957. On May 13, 1957, the Commission 
sent appellant an identical questionnaire to that set forth in paragraph 
2, supra. Appellant likewise declined to answer such questionnaire on 
the same grounds set forth in paragraph 3, supra. 

5. On May 22, 1958, the Commission sent a copy of its decision 
in the Matter of Travis Lafferty, 23 F.C.C. 761, and a new questionnaire 
to the appellant identical to the two previous ones, and with the same 
request to respond under oath. The appellant again refused to respond 
for the reasons set forth in paragraph 3 supra, and demanded a hearing. 

6. By order of July 30, 1958, the Commission designated both 
appellant's applications for hearing upon the following issues: 

(1) To determine whether William Cc. Cronan 
failed to answer lawful questions with respect 
to his qualifications to be a licensee which the 
Commission had directed him to answer under 


oath; 
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(2) To determine in the light of the evidence: 
adduced under Issue I whether William C. Cronan 
possesses the necessary qualifications to hold a 


radio operator license. 
Such hearing was held on October 16, 1958, in San Francisco, California, 
and the record was closed on that date. The parties filed proposed find- 
ings of fact, conclusions of law and briefs in support thereof. On March 
9, 1959, the Hearing Examiner designated by the Commission released 
an Initial Decision which would deny the appellant's applications for 
renewal. Exceptions and brief in support thereof were timely filed by 
appellant and by General Counsel and the Field Engineering and Monitoring 
Bureau for the Commission. ; 
7, On April 27, 1960, the Commission adopted a decision and 
order dismissing appellant's applications for renewal of his licenses as 
aforesaid and released said decision and order on May 2, 1960. 
8. The facts in this proceeding are without controversy and the 
sole issues raised thereby are ones of law. The Commission concedes 
there are no outstanding records of violations of any of the Commission's 
Rules or operating procedures by the appellant. : 
9. Appellant's interests are adversely affected and he is aggrieved 
by the illegal actions of the Commission and, having exhausted all 
administrative remedy, he now seeks relief from this Court. 
mI | 
STATEMENT OF REASONS FOR APPEAL 
1. The Commission does not have statutory authority to make 
inquiry of any or all applicants for radio operator licenses as to their 
political activities or associations. | 
2. The Commission does not have authority under any of its rules 
or regulations to inquire into appellant's political activities or associations. 
3. The Commission, in requiring answers as to appellant's 
political activities and associations as a condition to a ‘consideration of 
his applications for renewal of his licenses, acted arbitrarily, capricious- 
ly and discriminatorily in violation of statute and of the constitutional 
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rights of the appellant under the due process clause of the Fifth Amend- 
ment to the United States Constitution. 

4. If the Commission had the statutory authority it claims to 
inquire into the political activities and associations of appellant, such 
authority and action would be in violation of appellant's rights under the 
First Amendment to the Constitution and under the due process clause 
of the Fifth Amendment. 

5. The appellant was denied a fair and meaningful hearing and 
was thus deprived of procedural rights under the due process clause 
of the Fifth Amendment to the United States Constitution. 

6. The Commission violated the due process clause of the Fifth 
Amendment to the United States Constitution by placing the Burden of 
Proof on the appellant even though First Amendment rights are involved 
herein. 

7. The Commission violated the due process clause of the Fifth 
Amendment in that it failed to demonstrate the pertinency and relevancy 
of submitting the additional questions to the appellant nor did it furnish 
the appellant with the information which induced the Commission to submit 
the additional questions to the appellant. 

8. The Commission's action is in violation of the Administrative 
Procedures Act in that the Commission is here proceeding ad hoc 
rather than by rule. 

WILLIAM C. CRONAN 


By /s/ Lawrence Speiser 
LAWRENCE SPEISER 
Dated, May 31, 1960. Attorney for Appellant 


[Certificate of Service] 


[Filed July 7, 1960] 


PREHEARING STIPULATION 
Counsel for appellant and appellee hereby stipulate and agree that 


the following issues are presented by the appeal in this case, but do not 
concede the correctness of any factual or legal premises which may be 
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implicit in the formulation of the issues: 
1. Does the Commission have statutory authority to make inquiry 
of applicants for radio operator licenses as to their political 
activities or associations ? | 


Does the Commission have authority under its rules and regu- 


lations to make inquiry of appellant as to his political activities 
or associations ? 

Did the Commission, in requiring answers as to appellant's 
political activities and associations as a condition to a consider- 
ation of his applications for licenses, act arbitrarily, capri- 
ciously and unlawfully in violation of the constitutional rights 

of appellant under the First Amendment to the Constitution 

and under the Due Process Clause of the Fifth Amendment? 

Did the Commission deprive appellant of procedural rights 
under the Due Process Clause of the Fifth Amendment by denying 
appellant a fair and meaningful hearing? 

5. Was the Commission's action here violative of the Administrative 

Procedure Act? 

Counsel further stipulate and agree that the Joint jae will be 
filed on or about August 1, 1960; appellant will serve and file his brief on 
or before August 15, 1960; appellee will serve and file its brief on or before 
October 3, 1960; and appellant will serve and file his reply brief, if any, on 
or before October 18, 1960. 

Counsel for the appellant and appellee further respectfully request the 
Court to hear argument in the case at such time during October, 1960, or 
as soon thereafter, as would be convenient for the Court. 

Respectfully submitted, 


Lawrence Speiser 
Attorney for appellant 


Max D. Paglin 
Dated: Washington, D.C. Assistant General Counsel 
July 1st, 1960. Federal Communications Commission 
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PREHEARING ORDER 
Counsel for the parties in the above-entitled case having sub- 
mitted their stipulation dated July 1, 1960, pursuant to Rule 38(k) 
of the General Rules of this Court, and the stipulation having been 


considered, the stipulation is hereby approved and it is 

ORDERED that the stipulation dated July 1, 1960, shall control 
further proceedings in this case, unless modified by further order of 
the court, and that the stipulation and this order shall be printed in 
the joint appendix. 


Dated: July 7, 1960. 


